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I.

Welcome and Introduction.
A.

Donald J. Walters

Welcome - Carla Strauch - CEFLI VP - Compliance & Ethics.

II.

Antitrust Statement.

Donald J. Walters

III.

Approval of Minutes – October 10, 2019 Meeting.

The Committee

IV.

SECURE Act.
Committee

The

On December 20, 2019, President Trump signed into law the SECURE (Setting
Every Community Up for Retirement Enhancement) Act. Among its provisions
were several changes to retirement planning accounts.
For example, the SECURE Act changed the age for required minimum
distributions from retirement plans from age 70 ½ to 72. To offset the loss of tax
revenues associated with this change, the SECURE Act also limited the period of
time under which an individual would be required to utilize the assets of an
inherited IRA or 401(k). Under prior law, an individual who inherited an IRA or
401(k) could extend Required Minimum Distributions (RMD’s) over the
individual’s lifetime to minimize the taxation of distributions received from the
account. These types of accounts were often referred to as “stretch IRAs” or
“stretch 401(k)s” because these distributions could be “stretched” over the life of
the beneficiary.
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Under the SECURE Act, however, an individual who inherits an IRA or 401(k)
after December 31, 2019 would have to receive all money left in the account
within a 10-year timeframe.
The Committee will be asked to discuss the implications of the passage of
the SECURE Act and the extent to which regulators, insurance companies,
broker-dealers and investment advisers may be impacted by its provisions.
V.

SEC Regulation Best Interest and Form CRS
Relationship Summary.

The Committee

On June 5, 2019 the SEC issued Regulation Best Interest and the Form CRS
Relationship Summary to establish sales standards and disclosure practices
regarding security products sold to retail investors.
Over the past several months, firms have been reviewing the requirements of
Regulation Best Interest and the Form CRS Relationship Summary to develop
appropriate compliance strategies to address these requirements.
As we discussed during the Committee’s last meeting, FINRA has developed a
Regulation Best Interest Webpage to provide a helpful “checklist” of issues firms
should consider when developing appropriate compliance strategies.
Recently, the SEC issued a series of Frequently Asked Questions concerning
Regulation Best Interest and the Form CRS Relationship Summary.
The Committee will be asked to discuss the compliance challenges raised
by Regulation Best Interest and the Form CRS Relationship Summary and
strategies companies are pursuing to address these challenges.
VI.

FINRA and the SEC Examination Strategies –
Regulation Best Interest.

The Committee

Regulation Best Interest becomes effective on June 30, 2020.
However, FINRA as well as the SEC’s Office of Compliance Inspections and
Examinations (“OCIE”) will be examining firms in the routine course of their
regulatory examination activities prior to June 30, 2020.
Over the past several weeks, both FINRA and the SEC have indicated that, as
part of their examination activities prior to June 30, 2020, each regulatory
authority will be attempting to determine firms’ degree of readiness with respect
to complying with the requirements of Regulation Best Interest.
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The Committee will be asked to discuss examination strategies of FINRA
and the SEC with respect to determining firms’ degree of readiness to
comply with the requirements of Regulation Best Interest.
VII.

SEC and NYDFS Investigations of 403(b) Plan
Annuity Sales.

The Committee

Industry media reports indicate that the SEC launched an investigation a few
months ago concerning the sales practices of various insurers distributing 403(b)
plan annuity products to educators. The SEC is investigating 403(b) plan annuity
sales conducted through broker-dealers or registered investment advisers.
The New York Department of Financial Services also is investigating the
practices of life insurers regarding the manner in which 403(b) plan annuities are
sold to educators.
The Committee will be asked to discuss any current developments with
respect to the SEC and NYDFS investigations of 403(b) plan annuity sales.
VIII.

Possible Rescission/Modification to Current
FINRA Rules.

The Committee

At the Committee’s last meeting, Committee members discussed possible
rescission or modification to current FINRA Rules in light of the issuance of
Regulation Best Interest.
It was noted at that time that FINRA would be conducting a comprehensive
analysis of the implications of Regulation Best Interest to current FINRA Rules.
Given that several months have passed since our prior discussion, it would be
helpful to determine the potential impact Regulation Best Interest may have upon
possible rescission or modification of current FINRA Rules.
The Committee will be asked to discuss, to the extent possible, the impact
Regulation Best Interest may have upon possible rescission or
modification of current FINRA Rules.
IX.

Regulation Best Interest Lawsuit.

The Committee

A lawsuit has been filed by seven states and the District of Columbia challenging
the legality of the SEC’s issuance of Regulation Best Interest.
The lawsuit seeks to vacate Regulation Best Interest for three reasons:
•

The SEC exceeded statutory authority to issue Regulation Best Interest;
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•
•

Regulation Best Interest does not apply the same standard as required for
investment advisers as required under the Dodd Frank Act; and
The rulemaking was arbitrary and capricious.

The Committee will be asked to discuss current developments with respect
to the lawsuit challenging the legality of the SEC’s issuance of Regulation
Best Interest.
X.

FINRA and SEC 2020 Examination Priorities.

The Committee

FINRA and the SEC recently released their 2020 Examination Priorities Letters.
(See copies attached.)
In FINRA’s Risk Monitoring and Examination Priorities Letter, FINRA confirms it
will be examining firms to determine compliance with the SEC’s Regulation Best
Interest. Also, FINRA indicated that it will focus on communications to retail
investors including the use of different electronic communication channels (i.e.,
texting and social media). As in past years, variable annuities are listed as an
area of focus for FINRA examinations in 2020.
The SEC Priorities Letter begins by placing emphasis on the importance of
compliance and emphasizes that compliance programs, Chief Compliance
Officers and other compliance staff play a critical role at their firms. The SEC
has indicated that they will be evaluating compliance on several different factors
including: (1) whether compliance is “actively engaged” in a firm’s operations; (2)
whether the Chief Compliance Officer is knowledgeable and empowered with “full
responsibility, authority and resources” to develop and enforce policies and
procedures; and (3) whether the firm has a commitment from top executives who
establish a “tone at the top that compliance is integral to the organization’s
success.”
The Committee will be asked to discuss key examination priorities outlined
within the FINRA and the SEC Examination Priorities Letters.
XI.

NAIC Annuity Suitability (A) Working Group.

The Committee

The NAIC Life Insurance and Annuities (A) Committee recently approved
modifications developed by the NAIC Annuity Suitability (A) Working Group to
revise the NAIC Suitability in Annuity Transactions Model Regulation. (See copy
attached.)
The revisions to the NAIC Suitability in Annuity Transactions Model Regulation
are designed to promote “harmonization” between the Model Regulation and
Regulation Best Interest.
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Additional procedural steps remain in order for the modifications to the NAIC
Suitability in Annuity Transactions Model Regulation to be formally approved by
the NAIC.
Modifications to an NAIC Model Law or Regulation must be approved by the
NAIC’s Executive/Plenary Committee based upon commitments from two thirds
of state commissioners to promote adoption of the Model Law or Regulation
within their jurisdiction.
The vote of the Executive/Plenary Committee has not yet taken place.
The Committee will be asked to discuss the proposed revisions to the NAIC
Suitability in Annuity Transactions Model Regulation and the procedural
steps necessary to have these revisions formally adopted by the NAIC.
XII.

Fiduciary Legislation in the States - Massachusetts.

The Committee

Over the past several months, several states have introduced and enacted
fiduciary legislation which would require financial advisers to abide by a fiduciary
standard when working with customers.
Since the Committee’s last meeting, Massachusetts Secretary of the
Commonwealth, William Galvin, introduced a proposal in Massachusetts to
establish a Fiduciary Conduct Standard. (See copy attached.).
A public hearing was held on January 7 for which several industry organizations
submitted comments.
The Committee will be asked to discuss recent developments with respect
to a proposed fiduciary standard in the state of Massachusetts.
XIII.

DOL Fiduciary Rule.

The Committee

Recent media reports suggest there has been coordination between the SEC
and the US Department of Labor (“DOL”) as it relates to the SEC’s development
of Regulation Best Interest. These reports signal intent on the part of the DOL to
harmonize key elements of Regulation Best Interest in the DOL’s development of
a revised Fiduciary Rule.
The same media reports indicated that there was a likelihood that the DOL would
issue prior to the end of 2019 a revised version of its DOL Fiduciary Rule vacated
by the Fifth Circuit in March 2018. However, a revised DOL Fiduciary Rule has
not been issued thus far.
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The Committee will be asked to discuss their understanding related to a
possible issuance of a revised DOL Fiduciary Rule in the coming weeks.
XIV.

Senior Issues.
A.

The Committee

Senior Safe Act - Training.

The Senior Safe Act was signed into law on May 24, 2018. The Senior Safe Act
provides immunity from liability in any civil or administrative proceeding for
reporting potential exploitation of a senior.
In order to be eligible to attain the immunity provided by the Act, training must be
provided to employees who are eligible for immunity which would include an
employee who serves as a supervisor in a compliance or legal function for a
covered financial institution or a registered representative, investment adviser
representative or insurance producer affiliated or associated with a covered
financial institution.
During the Committee’s last meeting, it was suggested that federal and state
securities regulators may be developing appropriate training for this purpose.
The Committee will be asked to discuss regulatory efforts to develop
appropriate training to allow applicable employees to be eligible to attain
the immunity provided by the Senior Safe Act.
B.

Other Senior Initiatives.

FINRA, the SEC and AARP have been actively involved in developing programs
and information resources to assist senior investors.
FINRA and AARP have worked closely over the last several years to develop
initiatives designed to assist senior investors to make wise choices in the
marketplace and to avoid potential frauds.
FINRA and the SEC have developed “help lines,” published “risk alerts” and
issuing rules (e.g., FINRA Rules 4512 (Customer Account Information) and 2165
(Financial Exploitation of Specified Adults), to better inform senior investors of
potentially fraudulent activities.
Select state securities and insurance departments and others state regulatory
authorities also have taken steps to encourage reporting of suspected instances
of financial exploitation of seniors and vulnerable adults.
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Given the growing importance of these issues with respect to changing
demographics in our country, we would like to examine any updated
developments with respect to senior-related initiatives.
The Committee will be asked to discuss initiatives undertaken by the SEC,
FINRA, AARP and the NAIC in attempting to assist organizations to detect
and deter potential instances of financial exploitation of seniors and
vulnerable adults.
XV.

FINRA-NAIC Information Sharing – Licensing
Registered representatives and Insurance Producers.

The Committee

FINRA and the NAIC have agreed previously to have FINRA share disciplinary
history information with the NAIC. This information has been forwarded to state
insurance departments so they may review their records to determine whether
registered representatives against whom FINRA may have taken disciplinary
action may also hold a state insurance producer licenses well.
Recent media reports also indicate that FINRA and the NAIC has developed a
memorandum of understanding on sharing licensing information for registered
representatives and insurance producers.
The Committee will be asked to discuss recent developments with respect
to information sharing between FINRA and the NAIC.
XVI.

Update on NAIC Activities.
A.

The Committee

NAIC Committee Chairs Announced.

The NAIC recently announced of their Committee Chairs for 2020. Committees
related to life insurance regulation include:
NAIC Life Insurance and Annuities (A) Committee
Chair: Jillian Froment, Director, Ohio Department of Insurance
Vice Chair: Stephen Taylor, Commissioner, District of Columbia Department of
Insurance, Securities and Banking
NAIC Market Regulation and Consumer Affairs (D) Committee
Chair: Allen Kerr, Commissioner, Arkansas Insurance Department
Vice Chair: Barbara Richardson, Commissioner, Nevada Department of
Business and Industry, Division of Insurance
The Committee will be asked to comment upon these recent appointments
of NAIC Committee Chairs for 2020.
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B.

NAIC Big Data (EX) Working Group.

The NAIC has established the NAIC Big Data (EX) Working Group to, among
other issues, review current regulatory frameworks used to oversee insurers’ use
of consumer and non-insurance data.
Recently, regulators have turned their attention to the life insurance industry to
determine the nature and types of data that are used by life insurers as part of
their underwriting process for life insurance policies.
Areas of regulatory focus have included the types of data being used, the ability
of insurers to verify the accuracy of that data and the ability of consumers to
challenge the accuracy of data that may have been used in a life insurance policy
underwriting decision.
The Committee will be asked to discuss the recent activities of the NAIC
Big Data (EX) Working Group.
C.

NAIC Accelerated Underwriting (A) Working Group.

Life insurers are exploring methods to accelerate the underwriting process to
expedite in the application process to obtain life insurance without having to
undergo medical tests.
Given the increased prevalence of “accelerated underwriting” practices among
insurers, the NAIC has established an Accelerated Underwriting Working Group
to consider the use of external data and data analytics in accelerated life
insurance underwriting.
The Committee will be asked to discuss the recent activities of the NAIC
Accelerated Underwriting (A) Working Group.
D.

NAIC Artificial Intelligence (EX) Working Group.

Insurers have been exploring the ways in which artificial intelligence can be
applied to insurance company business practices to provide more efficient
outcomes and expedite the insurance purchasing process for consumers.
Therefore, the NAIC has established its NAIC Artificial Intelligence (EX) Working
Group to study the development of artificial intelligence and its use in the
insurance sector.
The Committee will be asked to discuss the recent activities of the NAIC
Artificial Intelligence (EX) Working Group.
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XVII. NAIC Lost Policy Locator Service.

The Committee

The NAIC maintains its Lost Policy Locator Service as a means to consolidate
information provided previously by individual state-specific websites designed to
assist life insurance companies to identify potential beneficiaries of life insurance
policy proceeds.
The NAIC reportedly has been working collaboratively with the ACLI to develop
enhancements to the Lost Policy Locator Service.
The Committee will receive an update report on the NAIC Lost Policy
Locator Service and will explore life insurers’ use of the service.

XVIII. FINRA Consolidation of Broker Exam Functions into One Program.
FINRA recently announced consolidation of several broker exam functions into
one singular program. The effort is designed to streamline examinations of 3,600
broker-dealers and 630,000 registered representatives within its jurisdiction.
The consolidation will bring FINRA’s business conduct, financial reporting and
training compliance exam programs under a single framework.
The Committee will be asked to discuss FINRA’s recent decision to
consolidate its exam programs under a single framework and the
implications that action may have upon firms’ examination experiences.
XIX.

SEC Proposes Updates to Advertising Rules.

The Committee

The SEC recently proposed updates to its Advertising Rule that would allow
registered investment advisers to use testimonials, endorsements and third-party
ratings to solicit clients, subject to certain conditions. The proposal also includes
requirements for presentation of performance results, based on the intended
audience for the advertisement.
The Committee will be asked to discuss the proposed changes to the
SEC’s Advertising Rule and its implication for potential changes to the use
of testimonials, endorsements and third-party ratings in sales activities.
XX.

Fraud Awareness.

The Committee

Those who may choose to perpetrate frauds have no limit to their creativity.
Firms and life insurance companies must be ever vigilant to identify and detect
such frauds in order to protect corporate and consumer interests.
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The Committee will be asked to discuss any new types of fraud that have
arisen over the past several months that should be of concern to life
insurers.
XXI.

Contemporary Compliance and Ethics Challenges.

The Committee

The Committee will be asked to comment upon their observation of
contemporary compliance and ethics challenges in the marketplace for life
insurance and annuity products that may warrant further review by CEFLI's
Compliance and Ethics Committee.
XXII. Other Business.

DRAFT

Minutes
Meeting
of the
2019 CEFLI Advisory Committee
Thursday, October 10, 2019
A meeting of the Advisory Committee (the "Committee") of The Compliance and
Ethics Forum for Life Insurers ("CEFLI") was held on Thursday, October 10, 2019 at
10:00 AM EDT at The Residence Inn in Bethesda, Maryland.
The following individuals participated in the meeting in-person:
Steve Kline (NAIFA)
Larry Kosciulek (FINRA)
Suzanne McGovern (SEC)
Joseph Valenti (AARP)

The following individuals participated in the meeting via conference call:
Tim Mullen (NAIC)
Lois Alexander (NAIC)
Gary Sanders (NAIFA)
George Hanley (Deloitte)
Also participating in the meeting were Donald J. Walters, President & CEO of
CEFLI and Kelly Ireland, Vice President - Compliance & Ethics of CEFLI.
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The meeting was called to order by Mr. Walters, who presided. Mr. Walters
acted as Secretary of the meeting.

I.

Welcome and Introduction.
Mr. Walters welcomed the Committee members and referred to CEFLI's antitrust

statement to alert Committee members that an objection would be made to any
discussion that might engender a potential violation of the antitrust laws.

II.

Approval of Minutes - June 18, 2019 Meeting.
On motion, duly made and seconded and unanimously carried, the Committee:
RESOLVED, that, the Minutes of the June 18, 2019 meeting of CEFLI's Advisory
Committee are hereby approved.

III.

SEC Regulation Best Interest and Form CRS Relationship Summary.
The Committee discussed the issuance of the SEC’s Regulation Best Interest

and Form CRS Relationship Summary.
It was acknowledged that firms are reviewing the requirements of Regulation
Best Interest and Form CRS Relationship Summary and determining appropriate
compliance strategies. Regulators continue to remain interested in receiving any
information concerning any potential “roadblocks” they may pose significant or
insurmountable impediments to compliance.
It was noted that all firms are different and, therefore, Form CRS will have to be
tailored to accommodate the unique characteristics of individual firms.
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FINRA has posted to their website a “Checklist” of key issues to be considered in
developing appropriate compliance strategies to address the requirements of
Regulation Best Interest.
It was noted that both the SEC and FINRA will be evaluating firms’ degree of
readiness to comply with the requirements of Regulation Best Interest as these
securities regulators conduct examinations prior to Regulation Best Interest’s effective
date of June 30, 2020.
Elements of Regulation Best Interest that may represent areas of review by
regulators include: conflicts of interest, supervisory systems and documentation of best
interest recommendations.
With respect to mitigation of conflicts of interest, it was noted that many firms
conducted an evaluation of their potential conflict of interest as part of their preparation
to comply with the recently vacated DOL Fiduciary Rule and are now revisiting that
analysis in preparation for compliance with Regulation Best Interest.
It was reported that NAIFA developed a detailed one-hour webinar to explore the
compliance challenges associated with Regulation Best Interest for producers. NAIFA
also has developed a “toolkit” for members which is available on its website.
The Committee also discussed the challenges associated with firms selling
proprietary products under Regulation Best Interest. As a result, there was speculation
that firms may open up their “product shelf” to provide more choices for consumers.
It also was noted that the SEC has historically provided “frequently asked
questions” to assist firms with complying with new rules and regulations and may do so
in this instance as well.
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IV.

Regulation Best Interest - Related Developments.
A.

CEFLI Summit Meeting - The Future of Sales Standards in the Life
Insurance Industry - Fairmont Hotel - Washington, DC - November 20-21.
The Committee discussed the upcoming CEFLI Summit Meeting to

explore The Future of Sales Standards in the Life Insurance Industry scheduled
to take place at the Fairmont Hotel in Washington, DC on November 20-21.
Representatives of FINRA, the SEC and the NAIC’s Annuity Suitability (A)
Working Group will be invited to share their perspectives on recent regulatory
developments impacting point-of-sale activities in the marketplace.
B.

FINRA Regulation Best Interest Webpage.
As noted through earlier discussions, the Committee discussed the

elements of FINRA’s webpage devoted to providing guidance to allow firms to
comply with the requirements of Regulation Best Interest. The Committee was
provided with a link to the webpage on FINRA’s website. The webpage provides
a helpful “checklist” firms can use to confirm their compliance with Regulation
Best Interest and Form CRS.
C.

Possible Rescission/Modification to Current FINRA Rules.
The Committee discussed whether the issuance of Regulation Best

Interest may possibly prompt FINRA to rescind or modify current FINRA rules.
It was noted that FINRA is undertaking an evaluation of its current rules to
determine the impact of Regulation Best Interest. This comprehensive analysis
will take several months to complete. It was acknowledged that certain FINRA
rules (e.g., non-cash compensation) may need to be rescinded or modified based
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upon the requirements of Regulation Best Interest. However, it also was noted
that it may be unlikely that FINRA would rescind its Suitability Rule as Regulation
Best Interest applies to retail sales of securities products to retail customers
whereas FINRA’s Suitability Rule remains relevant to sales of products to
institutional customers.
D.

FINRA Enforcement Role - Regulation Best Interest.
The Committee confirmed that FINRA will serve as the primary

enforcement authority for determining compliance with the requirements of
Regulation Best Interest.
FINRA examinations taking place prior to Regulation Best Interest’s effective
date of June 30, 2020 will seek to determine a firm’s degree of readiness with
respect to complying with the requirements of Regulation Best Interest.
However, subsequent to June 30, 2020, FINRA examinations will seek to
determine a firm’s actual compliance with Regulation Best Interest.
E.

Regulation Best Interest Lawsuit.
The Committee acknowledged that seven states and the District of

Columbia have filed a lawsuit against the SEC challenging the legality of the
issuance of Regulation Best Interest. Industry observers will continue to monitor
the progress of this lawsuit of the next several months.
F.

Fiduciary Legislation in the States.
The Committee also reviewed recent legislative developments pertaining

to the introduction of fiduciary standards in the states. It was noted that Nevada
recently expanded its fiduciary duty to be applicable to financial planners and

Minutes – CEFLI Advisory Committee Meeting
October 10, 2019
Page 6 of 13
also included advisors. A legislative proposal in Maryland was not enacted
earlier this year but regulations in both New Jersey and Massachusetts are still
underway.
The introduction of fiduciary legislation/regulations in the states presents
an additional layer of complexity in developing comprehensive compliance
strategies to be implemented on a nationwide basis.

V.

NAIC Annuity Suitability (A) Working Group.
The Committee reviewed recent developments undertaken by the NAIC’s Annuity

Suitability (A) Working Group to revise the NAIC Suitability in Annuity Transactions
Model Regulation.
The Working Group has been meeting on a regular basis over the last several
weeks in order to develop a set of recommendations for modifications to the NAIC
Suitability in Annuity Transactions Model Regulation in anticipation of the NAIC’s Fall
National Meeting taking place in Austin, Texas on December 6-10.
The Working Group is seeking to “harmonize” its revisions to the NAIC Suitability
in Annuity Transactions Model Regulation to comport with the requirements of the
SEC’s Regulation Best Interest.
The stated goal of the Working Group is to develop a final draft of recommended
modifications to the NAIC Suitability in Annuity Transactions Model Regulation for
review and approval by the NAIC’s Life Insurance and Annuities (A) Committee prior to
the end of the year.
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VI.

Senior Issues.
A.

Senior Safe Act.
The Committee noted that the Senior Safe Act was signed into law on

May 24, 2018. The Senior Safe Act provides immunity from liability in any civil or
administrative proceeding for reporting potential exploitation of a senior.
In order to be eligible to attain the immunity provided by the Act, training must be
provided to employees who are eligible for immunity which include an employee
who serves as a supervisor in a compliance or legal function for a covered
financial institution or a registered representative, investment adviser
representative or insurance producer affiliated or associated with a covered
financial institution.
The SEC is working with FINRA and NASAA on developing appropriate
training to comply with the Senior Safe Act. The SEC has also published a
Senior Safe Act fact sheet to provide additional information concerning the
legislation.
It was noted that the AARP has developed two different programs on financial
exploitation of seniors; one, of which pertains to the Senior Safe Act.
B.

Issues with Validity of Powers of Attorney and Trustee Documents.
Issues associated with exploitation of seniors and vulnerable adults often

present unique challenges with respect to verifying the validity of powers of
attorney and trustee documents that may authorize third parties to act on behalf
of a senior or vulnerable adult.
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The Committee noted that following a two-year review of SARs filed with
the Treasury Department that check the box identifying possible Elder
exploitation, it was recognized that a majority of frauds perpetrated on seniors
are committed by family members or people who knew the victims. Therefore,
company practices with regard to the verification of the accuracy of Powers of
Attorney and Trustee Documents remains an area requiring further review as an
ongoing compliance matter.
C.

Senior-Related Regulatory Initiatives.
The Committee reviewed initiatives undertaken by FINRA and the SEC

with respect to providing resources for senior investors. FINRA and the SEC
have established “help lines,” published “risk alerts” and have issued rules to
inform senior investors of potentially fraudulent activities.
The Committee also recognized efforts undertaken by state securities and
insurance departments to encourage reporting of suspected instances of
financial exploitation of seniors and vulnerable adults.
In this regard, it was noted that NASAA has developed Model Legislation
that has been enacted in 23 states that would provide liability protection for those
reporting suspected instances of elder abuse. Some versions of the Model
Regulation require mandatory reporting whereas others require a voluntary
reporting.
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VII.

DOL Fiduciary Rule.
The Committee briefly discussed recent media reports indicated that the
US Department of Labor is planning to issue an updated version of its prior
Fiduciary Rule. Media reports indicate that the Fiduciary Rule might be issued
prior to the end of 2019 or, in any event, in early 2020.

VIII.

Update on NAIC Activities.
The Committee received updates on various NAIC activities.
A.

NAIC Big Data (EX) Working Group.
The NAIC Big Data Working Group has been established to review current

regulatory frameworks used to oversee insurers’ use of consumer and noninsurance data.
Previously, issues pertaining to use of data were dominated by regulatory
concerns regarding how property and casualty insurers use this information.
Within the past several months, however, the Working Group has focused its
attention on how data is used as part of the life insurance underwriting process.
The Working Group will be exploring how data may be used for fraud
detection and claim settlement purposes for the property and casualty an
industry and will be transitioning into a discussion concerning how insurers use
data provided by third-party vendors. Specifically, the Working Group will
explore the role of data vendors, the services they may be providing and how the
use of data vendor information may impact the market for insurance products.
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B.

NAIC Accelerated Underwriting (A) Working Group.
The NAIC has also established an Accelerated Underwriting (A) Working

Group to explore how insurers may be using data to develop ways to accelerate
the underwriting process.
The Working Group will be exploring the use of external data as well as
data analytics in the accelerated life insurance underwriting process.
C.

NAIC Artificial Intelligence (EX) Working Group
The NAIC is exploring the use of artificial intelligence for insurance

regulatory purposes through its Artificial Intelligence (TX) Working Group.
The preliminary focus of the Working Group is on exploring the use of
artificial intelligence to provide metrics to identify potential solvency issues for
insurers.
In addition, the Working Group is working on developing guiding principles
for use by artificial intelligence by the insurance industry. These guidelines
would be predicated upon similar guidelines issued by the OECD last year. The
guidelines would be issued in the form of “guiding principles” regarding the
appropriate use of artificial intelligence by insurers. States are considering
development of Bulletins to guide insurers regarding the use of artificial
intelligence.
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IX.

2019 FINRA Industry Snapshot.
FINRA recently released its 2019 Industry Snapshot. The Snapshot has been

developed as part of the overall FINRA360 initiative to review and consider
improvements to current processes.
The Snapshot indicated that consolidation is taking place in the industry and,
therefore, the number of FINRA member firms is diminishing as well.
The Snapshot also noted that, as of year-end 2018, FINRA regulated 629,544
registered representatives most of whom were affiliated with small broker-dealers.
However, the Snapshot also noted that 82% of all representatives were affiliated with
large broker-dealers.
The Snapshot helps FINRA to develop its regulatory priorities for the future.

X.

2020 Examination Priorities.
FINRA and the SEC publish annual Examination Priorities Letters identifying key

subject matters that may be the focus of regulatory examinations in the upcoming year.
The Committee discussed several areas of potential regulatory concern including
cybersecurity, anti-money-laundering, sales to seniors and variable annuity products.
FINRA and the SEC plan to publish their annual Examination Priorities for 2020
in the coming months.

XI.

Data Analytics in Compliance and Market Regulation.
The Committee discussed the fact that companies are becoming more

sophisticated in their use of data analytics and, therefore, regulators may face
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challenges with respect to their ability to analyze this data for market regulation
purposes.
The Committee acknowledged regulatory concerns regarding the use of
personally identifiable information (“PII”) as part of overall insurer development of data
analytics capabilities.
Regulatory authorities are developing their capabilities with respect to the use of
data analytics to gain a better understanding of insurer practices impacting marketplace
activities. As an example, FINRA examinations have moved to a risk-based model
based upon data analytics to refine their overall examination practices.

XII.

NAIC Lost Policy Locator Service.
The NAIC maintains its Lost Policy Locator Service as a means to consolidate

information provided previously by individual state-specific websites designed to assist
life insurance companies to identify potential beneficiaries of life insurance policy
proceeds.
The NAIC has been working with the ACLI to do beta testing on enhancements
to the Lost Policy Locator Service. The NAIC is also working with various consumer
representatives to consider refinements to the Service. These modifications to the
Service should be available for public use within the coming months.
It also was acknowledged that several states still maintain their own statespecific websites for locating lost policies and may not participate in the NAIC’s Lost
Policy Locator Service. This necessitates that companies must utilize the information
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on the state-specific websites as well as the NAIC’s Lost Policy Locator Service as part
of their overall lost policy identification practices.

XIII.

Fraud Awareness.
The Committee reviewed various fraudulent activities that may be of interest to

insurers.
Cybersecurity concerns and crypto currencies remain areas of potentially
fraudulent activities.
It also was noted that, increasingly, younger adults are falling victims to fraud
based upon their trust on information found on the Internet (which may be fraudulent).
AARP and FINRA are working on initiatives to alert millennialist to potentially
fraudulent activities. AARP also maintains a Fraud Network which has served as a
useful resource in deterring potentially fraudulent activities.
Regulators are also seeing instances of “affinity fraud” (e.g., clergymen selling
notes to members of their congregation).

XIV.

Other Business.
There being no further business to discuss, the meeting was adjourned.
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This 2020 Risk Monitoring and Examination Priorities Letter describes the areas of
focus for FINRA’s risk monitoring, surveillance and examination programs in the
coming year. Continuing the approach we started in 2019, the letter addresses
new and emerging areas in greater depth, and ongoing priorities with shorter
summaries. (Information on the latter is available in previous annual priorities
letters.)
In addition, we recognize the significant efforts that firms make to comply with
federal securities laws and regulations, as well as FINRA rules. To support firms
in this important endeavor, the letter includes a list of practical considerations
and questions for each of the highlighted topics, which firms may use to evaluate
the state of their compliance, supervisory and risk management programs. These
considerations are not all-inclusive, may not apply to all firms, and should not be
read to create obligations beyond those in federal securities laws and regulations
and FINRA rules.
We also encourage firms to avail themselves of the resources offered in the
endnotes and the appendix to refresh their understanding of their fundamental
compliance obligations.

Sales Practice and Supervision
Introduction
FINRA will continue to evaluate firms’ compliance with sales practice obligations
to their customers—as well as the supervision of those practices—in areas that
we have discussed frequently in previous annual priorities letters, exam findings
reports (Reports) and other FINRA publications. These areas of focus include
complex products,1 variable annuities,2 private placements,3 fixed income
mark-up/mark-down disclosures,4 representatives acting in certain positions of
trust or authority5 and senior investors.6 In addition to these topics, FINRA will
review firms’ compliance with obligations related to several new or emerging
areas discussed below.

Regulation Best Interest (Reg BI) and Form CRS
On June 5, 2019, the U.S. Securities and Exchange Commission (SEC) adopted Reg
BI, which establishes a “best interest” standard of conduct for broker-dealers
and associated persons when they make a recommendation to a retail customer

of any securities transaction or investment strategy involving securities, including
recommendations of types of accounts. As part of the rulemaking package, the SEC also
adopted new rules and forms to require broker-dealers to provide a brief relationship
summary—Form CRS—to retail investors. Firms must comply with Reg BI and Form CRS
by June 30, 2020.
In the first part of the year, FINRA will review firms’ preparedness for Reg BI to gain an
understanding of implementation challenges they face and, after the compliance date,
will examine firms’ compliance with Reg BI, Form CRS and related SEC guidance and
interpretations.7 FINRA staff expects to work with SEC staff to ensure consistency in
examining broker-dealers and their associated persons for compliance with Reg BI and
Form CRS.
FINRA may take the following factors, among others,8 into consideration when reviewing
for compliance with Reg BI after June 30, 2020:
X

X

X

X

X

X

X

X

X

Does your firm have procedures and training in place to assess recommendations
using a best interest standard?
Do your firm and your associated persons apply a best interest standard to
recommendations of types of accounts?
If your firm and your associated persons agree to provide account monitoring, do you
apply the best interest standard to both explicit and implicit hold recommendations?
Do your firm and your associated persons consider the express new elements of care,
skill and costs when making recommendations to retail customers?
Do your firm and your associated persons consider reasonably available alternatives
to the recommendation?
Do your firm and your registered representatives guard against excessive trading,
irrespective of whether the broker-dealer or associated person “controls” the account?
Does your firm have policies and procedures to provide the disclosures required by
Reg BI?
Does your firm have policies and procedures to identify and address conflicts of
interest?
Does your firm have policies and procedures in place regarding the filing, updating
and delivery of Form CRS?

Communications with the Public
FINRA will continue to assess firms’ compliance with obligations relating to FINRA Rule
2210 (Communications with the Public), as well as related supervisory and recordkeeping
requirements set forth in FINRA Rule 3110(b)(4) (Supervision), FINRA Rule Series 4510
(Books and Records Requirements) and Securities Exchange Act of 1934 (Exchange Act)
Rules 17a-3 and 17a-4 (Books and Records Requirements).
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In addition to ongoing reviews for compliance with these core obligations, FINRA will also
focus on the following two areas:
X

Private Placement Retail Communications – FINRA will review how firms review,
approve, supervise and distribute retail communications regarding private placement
securities via online distribution platforms9, as well as traditional channels.
When reviewing a firm’s communication materials, FINRA may consider the following:
●

●

●

●

●

X

Do they omit material information necessary to make the communications fair
and not misleading by failing to, for example, explain that private placements may
involve a high degree of risk, are not liquid and that investors may lose money?
Do they balance promotional content with the key risks specific to the issuer
offered?
Do they contain false, misleading or promissory statements or claims, such as the
likelihood of a future public offering of the issuer, claims about the future success of
the issuer’s new or untried business model, or inaccurate or misleading assertions
concerning the regulation or relative risk of the offering?
When forecasting issuer metrics, such as revenue, are the presentations reasonable
and accompanied by clear explanations of both the assumptions used to create the
forecasts and the risks that might impede achievement of such forecasts?
Do they contain predictions or projections of investment performance to investors
that are generally prohibited by FINRA Rule 2210(d)(1)(F) (Communications with the
Public), unless they meet the stated criteria in the rule?

Communications via Digital Channels – Firms’, registered representatives’ and
customers’ use of an increasingly broad array of digital communication channels
(e.g., texting, messaging, social media or collaboration applications) may pose
challenges to firms’ ability to comply with obligations related to the review and
retention of such communications.
FINRA may consider the following, among other factors, when reviewing firms’ use and
supervision of digital channels:
●

●

●

Does your firm have a process in place to evaluate new tools available to your
registered representatives to determine whether there are digital communication
channels that should be captured, included in your firm’s routine electronic
communications supervisory reviews and stored in accordance with books and
records requirements?
Is your firm periodically testing its systems to ensure these communications are
being captured for review and retention?
Do your firm’s supervisors know the “red flags” they should keep in mind during
their routine supervisory reviews and which indicate a registered representative
may be communicating through unapproved communication channels? Are
your firm’s supervisors following up on such red flags, which include, but are not
limited to:
◆

email chains that include non-approved email addresses for registered
representatives;
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◆

◆

references in emails to communications with a registered representative that
occurred outside approved firm channels; or
customer complaints mentioning such communications?10

Cash Management and Bank Sweep Programs
As commission practices change, cash management services that sweep investor cash
into firms’ affiliated or partner banks or money market funds (Bank Sweep Programs)
have taken on a greater significance. Firms’ Bank Sweep Programs may offer retail
investors a variety of additional services, such as check writing, debit cards and ATM
withdrawals.
While these Bank Sweep Programs may offer useful features to customers—and in
some but not all cases, offer higher-than-average interest rates—they have also raised
several concerns about firms’ compliance with a range of FINRA and SEC rules. FINRA will
evaluate these firms’ compliance with, for example, FINRA Rules 1017 (Application for
Approval of Change in Ownership, Control, or Business Operations),11 2010 (Standards
of Commercial Honor and Principles of Trade), 2210 (Communications with the Public),
Exchange Act Rule 15c3-1 (Net Capital Rule) and Exchange Act Rule 15c3-3 (Customer
Protection Rule).
FINRA may take the following factors, among others, into consideration when reviewing
your firm’s Bank Sweep Programs:
X
X

X

X

X

X

X

X

Does your firm clearly communicate the nature of the sweep arrangement?
Does your firm clearly communicate the alternatives for cash management available to
customers, the terms provided by the Bank Sweep Program and any alternatives?
Has your firm incorrectly implied that a brokerage account is similar to or the same as
a “checking and savings account” at a bank?
Has your firm incorrectly implied that the brokerage accounts themselves are bank
deposit accounts insured by the Federal Deposit Insurance Corporation (FDIC)?
Do your firm’s customer statements clearly disclose that the Bank Sweep Program
deposits are obligations of the destination bank, and not cash balances held by your
firm?
Does your firm have a documented process to perform reconciliations of customer
balances held at each destination bank in the Bank Sweep Program?
Does your firm include in the Bank Sweep Program customer balances not yet swept
into a destination bank as a customer credit in the reserve formula computation?
Has your firm omitted or misrepresented material information concerning the:
●

amount of FDIC insurance coverage for the deposits;

●

nature and structure of the accounts;

●

relationship of the brokerage accounts to any partner banks in the Bank Sweep
Program;

●

amount of time it may take for customer funds to reach the bank accounts;

●

nature and terms of the arrangements; or

●

risks of participating in such programs?
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Sales of Initial Public Offering (IPO) Shares
As the IPO market has grown and received additional attention over the past year, FINRA
is focusing its attention on firms’ obligations under FINRA Rules 5130 (Restrictions on the
Purchase and Sale of Initial Equity Public Offerings) and 5131 (New Issue Allocations and
Distributions).12
FINRA may consider the following factors, among others, when reviewing your firm’s IPO
practices:
X

X

Does your firm have procedures in place to detect and address potential instances of
flipping?
When acting as book-running lead manager, does your firm provide reports of
aggregate retail demand to issuers’ pricing committees? How does your firm calculate
this aggregate demand?

X

How does your firm develop and implement its IPO allocation methodologies?

X

What controls does your firm have to prevent allocations to restricted persons?

X

X

What controls does your firm have to detect and address potential instances of
“spinning”?
How does your firm obtain, record and verify customer information for individuals
receiving IPO allocations?

Trading Authorization
FINRA will assess whether firms maintain reasonably designed supervisory systems
relating to trading authorization, discretionary accounts and key transaction descriptors,
such as solicitation indicators. FINRA will review whether firms have reasonably designed
supervisory systems to detect and address registered representatives exercising discretion
without written authorization from the client, as required under FINRA Rule 3260
(Discretionary Accounts).13
FINRA may take the following factors, among others, into consideration when reviewing
your firm’s procedures and controls:
X

X

X

X

How does your firm surveil for potential red flags of registered representatives
exercising discretion without written authorization?
Do your firm’s supervisors know the types of red flags that may indicate that registered
representatives are exercising discretion without written authorization (e.g., trading
in unrelated accounts in the same security in a certain time period, large numbers of
trade reneges in the same security in a certain time period)?
If a red flag is identified, what follow-up steps do your supervisors take to investigate
them further (e.g., phone log, email or other digital communication reviews to look for
evidence of communications between the customer and the registered representative;
non-complaining customer reach-outs)?
How does your firm identify instances where registered representatives may be
marking trades as unsolicited even though they are, in fact, solicited?
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Market Integrity
Introduction
In addition to the areas of focus described in greater detail below, we will continue
to review firms’ compliance with the ongoing obligations discussed in prior years’
letters, such as market manipulation, Trade Reporting and Compliance Engine (TRACE)
reporting,14 short sales15 and short tenders.16
Further, FINRA reminds certain firms that they will be required to begin reporting to
the Consolidated Audit Trail (CAT) in April 2020. We will continue to work with firms
to answer their questions as they prepare for reporting. Once reporting begins, we will
initiate our surveillance and investigative program to review firms’ compliance with CAT
reporting requirements.
We also remind firms to continue devoting necessary resources to ensure continually high
levels of accuracy in their Order Audit Trail System (OATS) reporting. At this time, OATS
remains a critical part of the audit trail data that FINRA uses to operate its cross-market
equity surveillance program and meet its regulatory obligations.

Direct Market Access Controls
The continued growth in automated and high-speed trading increases potential risks to
the financial condition of firms, the integrity of trading on the securities markets and the
stability of the financial system. We will assess firms’ compliance with Exchange Act Rule
15c3-5 (Market Access Rule),17 focusing on issues relevant to firms’ business activities and
associated risks.
FINRA may take the following factors, among others, into consideration when reviewing
your firm’s direct market access controls:
X

X

X

X

X

If your firm is highly automated, how does it manage and deploy technology changes
for systems associated with market access, and what controls does it use, such as kill
switches, to monitor and respond to aberrant behavior by trading algorithms or other
impactful market wide events?
How does your firm make adjustments to credit limit thresholds for institutional
customers (whether temporary or permanent)?18
Does your firm use any automated controls to timely revert ad hoc credit limit
adjustments?
If your firm uses third-party vendor tools to comply with its Market Access Rule
obligations, does it review during vendor due diligence whether the vendor can meet
the obligations of the rule, and how does your firm maintain direct and exclusive
control of applicable thresholds?
What type of training does your firm provide to individual traders regarding the steps
and requirements for requesting ad hoc credit limit adjustments?
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Best Execution
FINRA reaffirms the importance of firms’ compliance with their best execution
obligations.19 FINRA will focus on whether firms use reasonable diligence to determine
whether their customer order flow is directed to the best market given the size and types
of orders, the terms and conditions of orders, and other factors as required by FINRA Rule
5310 (Best Execution and Interpositioning),20 focusing on:
X

Routing Decisions – FINRA will continue to review for potential conflicts of interest in
order routing decisions, including the impact of the recent increase in zero-commission
brokerage activity. FINRA may review, for example:
●

●

●

X

X

X

processes your firm implements to handle customer orders, particularly in light of
remuneration received by the firm in the form of rebates or payment for order flow;
how your firm incorporates enhanced order routing information in its “regular
and rigorous” review pursuant to FINRA Rule 5310 (Best Execution and
Interpositioning); or
whether changing to the zero-commission model resulted in changes to your firm’s
routing practices, execution quality, regular and rigorous review policies, or the level
of trading rebates or payment for order flow. FINRA may also assess disclosures and
advertisements related to zero commissions.

Odd-Lot Handling – FINRA has observed a significant increase in odd-lot activity,
which has also become an increasing portion of U.S. equity trading volume. Odd
lots in listed securities are currently not included in the National Best Bid or Offer
(NBBO) distributed by the Securities Information Processors (SIPs), but are included
in proprietary data feeds from individual exchanges. FINRA will be assessing whether
firms are filling customer odd-lot orders at the NBBO disseminated by the SIPs and
offsetting these trades with odd-lot executions at superior prices reflected in the
exchanges’ proprietary data feeds.
U.S. Treasury Securities – FINRA will assess the reasonableness of firms’ policies and
procedures for best execution and fair pricing for U.S. Treasury securities. In conducting
this assessment, FINRA may consider whether your firm takes into account differences
in these securities’ characteristics and liquidity, particularly if your firm includes them
in more generally applicable fixed income policies and procedures.
Options – FINRA has received complaints alleging large customer option orders
received inferior execution prices. The complaints typically involve a number of small
volume option executions at various prices (normally electronically), followed by a
larger execution for the remainder of the order at inferior price levels for the customer.
In response, FINRA initiated surveillance to identify this specific scenario, and we plan
to expand our best execution surveillance to include additional scenarios to identify
situations where customers may not be receiving best execution for their options
orders.

Other considerations FINRA may take into account when reviewing your firm’s best
execution practices include:
X

If your firm engages in fixed income and options trading, has it established targeted
controls to perform its best execution obligations for these products?
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X

X

Does your firm perform its best execution obligations with respect to trading
conducted in both regular and extended trading hours?
Does your firm consider the risk of information leakage when assessing the execution
quality of orders routed to a particular venue?

Disclosure of Order Routing Information
The amended Regulation National Market System (NMS) Rule 606 bolstered the
requirements for broker-dealers to publish reports on their routing of held orders in
NMS stocks and listed options.21 The amended rule requires broker-dealers to provide
new customer-specific reports for not held orders in NMS stocks. These disclosures serve
an important role in enhancing the transparency of the U.S. securities markets with
respect to broker-dealers’ handling and routing practices for both institutional and retail
customer orders.
FINRA may take the following into consideration, among other factors, when reviewing
firms’ compliance with amended Rule 606:
X

X

X

X

X

Does your firm use the required layout and format and include all components of the
detailed customer-specific not held order reports required by Rule 606(b)(3)?
What policies and procedures does your firm have in place to address the accuracy and
timeliness of published reports?
If your firm claims an exemption from providing not held order reports required by
Rule 606(b)(4) or (5), what policies and procedures does it have in place to determine if
customers’ order activity falls below the relevant reporting thresholds?
Has your firm considered whether it should assess and analyze its use of third-party
order routing and execution services (e.g., algorithms and smart order routers) and
determine how your firm’s traders use these services?
Has your firm considered how it will obtain the necessary data from downstream
venues to prepare the new reports?

Vendor Display Rule
Capturing and reporting the current consolidated NBBO helps customers evaluate firms’
routing decisions. Rule 603 of Regulation NMS (Vendor Display Rule) generally requires
broker-dealers to provide a consolidated display of market data for NMS stocks for which
they provide quotation information to customers. FINRA will evaluate the adequacy
of firms’ controls and supervisory systems to provide their customers with the current
consolidated NBBO as required by the Vendor Display Rule.
FINRA may take the following factors, among others, into consideration when reviewing
your firm’s controls related to the Vendor Display Rule:
X
X

X

X

Which firm systems or platforms provide quotation information to customers?
How does your firm monitor whether the current quotation information is distributed
to customers?
Does your firm make the quotation information available to customers when they are
placing their orders?
Does your firm review the quotation information received from the SIP or vendors to
determine whether that information is in compliance with all the requirements of
Rule 603?
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Financial Management
Introduction
In addition to our focus on the new areas noted below, FINRA will continue to evaluate
firms’ compliance programs relating to Exchange Act Rule 15c3-3 (Customer Protection
Rule) and Exchange Act Rule 15c3-1 (Net Capital Rule), as well as firms’ overall financial
risk management programs.

Digital Assets
Digital assets raise novel and complex regulatory issues under federal securities laws and
regulations,22 as well as FINRA rules.23 FINRA is receiving an increasing number of New
Member Applications (NMAs) and Continuing Member Applications (CMAs) from firms24
seeking to engage in business activities related to digital assets. For example, some firms
are seeking to facilitate private offerings of digital asset securities, operate secondary
trading platforms or facilitate trades of indirect investment products, such as private
funds investing in cryptocurrencies.25 Some firms’ proposals also involve clearance and
settlement of securities transactions related to digital assets, even when the firm does
not plan to provide custody.26
FINRA continues to work closely with the SEC to understand firms’ business plans and
determine how securities laws apply to those plans. In July 2019, SEC and FINRA staff
released a joint statement addressing certain non-custodial services, as well as challenges
related to custody and critical Exchange Act Rule 15c3-3 obligations for digital assets.27
FINRA may take the following factors, among others, into consideration when reviewing
your firm’s digital asset activities:
●

●

●

●

If your firm is considering engaging in digital asset activities, has it filed a CMA with
FINRA?
Does your firm provide a fair and balanced presentation in marketing materials
and retail communications, including addressing risks presented by digital
asset investments, and not misrepresenting the extent to which digital assets
are regulated by FINRA or the federal securities laws or eligible for protections
thereunder (such as Securities Investor Protection Corporation coverage)?
Do your firm’s communications misleadingly imply that digital asset services
offered through an affiliated entity are offered through and under the supervision,
clearance and custody of a registered broker-dealer?
If your firm is engaging in digital asset transactions, what controls and procedures
has it established to support facilitation of such transactions, including initial
issuance or secondary market trading of digital assets?

Liquidity Management
FINRA will continue to review firms’ liquidity management practices, as they are a critical
control function and should be documented in a firm’s books and records.28 FINRA will
focus on areas that we have addressed in Regulatory Notice 15-33 (Guidance on Liquidity
Risk Management Practices), as well as those that may create challenges for clearing and
carrying firms’ contingency funding plans.
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FINRA may take the following factors, among others, into consideration when reviewing
your firm’s liquidity management practices:
X

X

X

Do your firm’s liquidity management practices include steps to address specific stress
conditions and identify firm staff responsible for addressing those conditions? Does
your firm have a process for accessing liquidity during a stress event and determining
how the funding would be used?
Does your firm’s contingency funding plan take into consideration the quality of
collateral, term mismatches and potential counterparty loss of your financing desks
(in particular, in repo and stock loan transactions)?
If your firm is also a Fixed Income Clearing Corporation (FICC) member, how would it
manage operational risks—for example, different credit limits and trading hours—
that may arise if it needs to rapidly move large amounts of bi-lateral or tri-party U.S.
Government or agency securities financing trades to the FICC repo platform?

Contractual Commitment Arising From Underwriting Activities
FINRA will review firms’ compliance with their obligations under Exchange Act Rule
15c3-1(c)(2)(viii) when they engage in underwriting activities. FINRA may take the
following into consideration when reviewing your firm’s compliance with these
obligations:
X

X

X

X

X

Does your firm understand the nature of the underwriting (in particular, best efforts
versus firm commitment underwriting) and maintain a list of all deals in which it is
involved?
Does your firm maintain evidence of the appropriate contractual commitment
charges?
What processes does your firm use to assess moment-to-moment and open
contractual commitment capital charges when it engages in underwriting
commitments?
How do your firm’s regulatory reporting groups track the appropriate net capital
treatment of the underwritings in which your firm is involved?
How is your firm documenting your compliance with the relevant requirements?

London Interbank Offered Rate (LIBOR) Transition
FINRA will engage with firms—outside the examination program—to understand
how the industry is preparing for LIBOR’s retirement at the end of 2021,29 focusing on
firms’ exposure to LIBOR-linked financial products; steps firms are taking to plan for the
transition away from LIBOR to alternative rates, such as the Secured Overnight Financing
Rate (SOFR); and the impact of the LIBOR phase-out on customers.
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Firm Operations
Introduction
In addition to the new areas of focus described below, FINRA will also assess firms’
supervisory controls relating to Exchange Act Rule 10b-10 and FINRA Rule 2232 (Customer
Confirmations) and firms’ compliance with FINRA Rule 3310 (Anti-Money Laundering
Compliance Program)30.

Cybersecurity
As firms leverage technology for their business systems and infrastructure, as well
as engaging with customers and business partners, cybersecurity has become an
increasingly large operational risk. Firms should expect that FINRA will thoroughly assess
whether their policies and procedures are reasonably designed to protect customer
records and information consistent with Regulation S-P Rule 30. 31 FINRA recognizes that
there is no one-size-fits-all approach to cybersecurity, but expects firms to implement
controls appropriate to their business model and scale of operations.

Technology Governance
Firms’ increasing reliance on technology for many aspects of their customer-facing
activities, trading, operations, back-office and compliance programs creates a variety of
potential benefits, but also exposes firms to technology-related compliance and other
risks. In particular, problems in firms’ change- and problem-management practices, for
example, can expose firms to operational failures that may compromise firms’ ability
to comply with a range of rules and regulations, including FINRA Rules 4370 (Business
Continuity Plans and Emergency Contact Information), 3110 (Supervision) and 4511
(General Requirements), as well as Exchange Act Rules 17a-3 and 17a-4.
FINRA may take the following into consideration, among other factors, when reviewing
your firm’s technology governance programs:
X

X

X

X
X

X

If there have been material changes in your firm’s business, what modifications, if any,
has it made, or considered, to its BCP?
During a BCP event, how will your firm maintain customers’ access to their funds and
securities, as well as manage back-office operations, to prevent delays or inaccuracies
relating to settlement, reconciliation and reporting requirements?
What controls does your firm implement to mitigate system capacity performance and
integrity issues that may undermine its ability to conduct business and operations,
monitor risk or report key information?
How does your firm document system change requests and approvals?
What type of testing does your firm perform prior to changes being moved into a
production environment?
What are your firm’s procedures for tracking information technology problems and
their remediation? Does your firm categorize problems based on their business impact?
*

*

*

If you have general comments regarding this letter or suggestions on how we can improve
it, please send them to Steven Polansky, Member Supervision, at Steven.Polansky@finra.org,
or Elena Schlickenmaier, Member Supervision, Elena.Schlickenmaier@finra.org.
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alternative trading system (ATS) to “appropriately control the risks associated with market access so
as not to jeopardize their own financial condition, that of other market participants, the integrity of
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Division of Trading and Markets, Responses to Frequently Asked Questions Concerning Risk Management
Controls for Brokers or Dealers with Market Access (Apr. 15, 2014).
18 See Direct Market Access Controls section of the 2019 Report.
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Income Markets).
21 See also SEC Division of Market Regulation Staff Legal Bulletin 13A and SEC Division of Trading and
Markets Responses to Frequently Asked Questions Concerning Rule 606 of Regulation NMS.
22 See, e.g., Exchange Act Regulation D, Regulation S, Regulation A, Rule 15c3-1 (Net Capital Rule), Exchange
Act Rule 15c3-3 (Customer Protection Rule), Exchange Act Rule 17a-5 (Financial Reporting Rule), Exchange
Act Rule 17a-13 (Quarterly Securities Count Rule), as well as Exchange Act Rule 17a-3 and Rule 17a-4
(collectively, the Recordkeeping Rules).
23 See, e.g., FINRA Rules 3110 (Supervision), 2210 (Communications with the Public) and 3310 (Anti-Money
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digital asset transactions.
26 FINRA notes that the extent to which a broker-dealer comes into contact with customer funds and
securities may impact its Net Capital Rule requirements and implicate the Customer Protection Rule for
any assets received, held or deemed to be under the control of the broker-dealer.
27 See U.S. Securities and Exchange Commission, Division of Trading and Markets, Financial Industry
Regulatory Authority, Office of General Counsel, Joint Staff Statement on Broker-Dealer Custody of Digital
Asset Securities (July 8, 2019).
28 See Exchange Act Rule 17a-3(a)(23).
29 See U.S. Securities and Exchange Commission Division of Corporation Finance, Division of Investment
Management, Division of Trading and Markets, and Office of the Chief Accountant, Staff Statement on
LIBOR Transition (July 12, 2019).
30 See also Regulatory Notices 19-18 (FINRA Provides Guidance to Firms Regarding Suspicious Activity
Monitoring and Reporting Obligations) and 17-40 (FINRA Provides Guidance to Firms Regarding
Anti-Money Laundering Program Requirements Under FINRA Rule 3310 Following Adoption of FinCEN’s
Final Rule to Enhance Customer Due Diligence Requirements for Financial Institutions).
31 Regulation S-P Rule 30 requires firms to have written policies and procedures that address administrative,
technical and physical safeguards for the protection of customer records and information that are
reasonably designed to: (1) ensure the security and confidentiality of customer records and information;
(2) protect against any anticipated threats or hazards to the security or integrity of customer records and
information; and (3) protect against unauthorized access to or use of customer records or information
that could result in substantial harm or inconvenience to any customer. Regulation S-P also requires
firms to provide initial and annual privacy notices to customers describing information sharing policies
and informing customers of their right to opt-out of information sharing. Further, FINRA Rule 3110
(Supervision) requires firms to establish and implement a system that is reasonably designed to comply
with Regulation S-P Rule 30, as well as related policies and procedures.
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Appendix 1 – Additional Resources
Sales Practice and Supervision
Reg BI and Form CRS
X Regulatory Notice 19-26 (Regulation Best Interest: SEC Adopts Best Interest Standard of
Conduct)
X Reg BI and Form CRS Firm Checklist
X Regulation Best Interest (Reg BI) Topic Page
Communications with the Public
X Regulatory Notice 19-31 (Disclosure Innovations in Advertising and Other
Communications with the Public)
X 2018 Report – DBAs and Communications with the Public
X 2019 Report – Digital Communication
X Advertising Regulation Topic Page
X Private Placements Topic Page
Cash Management and Bank Sweep Programs
X 2017 Report – Net Capital and Credit Risk Assessments
X 2018 Report – Accuracy of Net Capital Computations
X 2018 Report – Segregation of Customer Assets
X 2019 Report – Observations on Liquidity and Credit Risk Management
X 2019 Report – Segregation of Client Assets
X Investor Alert – Cash Accounts: What They Are and How to Avoid Problems
X Update a Broker-Dealer Firm Registration
X Advertising Regulation Topic Page
Sales of Initial Public Offering (IPO) Shares
X Regulatory Notice 19-37 (SEC Approves Amendments to FINRA Rules 5130 and
5131 Relating to Equity IPOs)
X

X

Regulatory Notice 17-14 (FINRA Requests Comment on FINRA Rules Impacting
Capital Formation)
Public Offerings Topic Page

Trading Authorization
X 2018 Report – Abuse of Authority
X 2019 Report – Suitability
X Suitability Topic Page
X Supervision Topic Page
X Books & Records Topic Page
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Market Integrity
Direct Market Access Controls
X Regulatory Notice 15-09 (Guidance on Effective Supervision and Control Practices for
Firms Engaging in Algorithmic Trading Strategies)
X

X
X
X
X
X

Regulatory Notice 16-21 (SEC Approves Rule to Require Registration of Associated
Persons Involved in the Design, Development or Significant Modification of Algorithmic
Trading Strategies)
2017 Report – Market Access Controls
2018 Report – Market Access Controls
2019 Report – Direct Market Access Controls
Algorithmic Trading Topic Page
Market Access Topic Page

Best Execution
X Regulatory Notice 15-46 (Guidance on Best Execution Obligations in Equity, Options
and Fixed Income Markets)
X 2017 Report – Best Execution
X 2018 Report – Best Execution
X 2019 Report – Best Execution
X Report Center, Equity Report Cards – FINRA’s Best Execution Outside-of-the-Inside
Report Card
Disclosure of Order Routing Information
X Notice to Members 01-30 (Member Obligations to Provide Statistical Information About
Order Routing Under SEC Rule 11Ac-6 of the Securities Exchange Act of 1934)
X Notice to Members 01-44 (SEC Issues Interpretive Guidance Concerning Exchange Act
Rules 11Ac1-5 and 11Ac1-6)
X 2017 Report – Best Execution
X 2018 Report – Best Execution
X 2019 Report – Best Execution
X Report Center, Equity Report Cards section – FINRA’s Best Execution Outside-of-theInside Report Card
Vendor Display Rule
X Regulatory Notice 15-52 (SEC Staff Provides Insight Into Firms’ Obligations When
Providing Stock Quote Information to Customers)

Financial Management
Digital Assets
X Regulatory Notice 19-24 (FINRA Encourages Firms to Notify FINRA if They Engage in
Activities Relating to Digital Assets)
X Report on Distributed Ledger Technology: Implications of Blockchain for the Securities
Industry
X FinTech Topic Page

2020 Risk Monitoring and Examination Priorities Letter

15

Liquidity Management
X Regulatory Notice 15-33 (Guidance on Liquidity Risk Management Practices)
X Regulatory Notice 10-57 (Funding and Liquidity Risk Management Practices)
X 2018 Report – Liquidity
X 2019 Report – Observations on Liquidity and Credit Risk Management
X Funding and Liquidity Topic Page
Contractual Commitment on Underwriting Commitments
X 2019 Report – Net Capital Calculations
X Exchange Act Rule 15c3-1(a)/001 Moment to Moment Net Capital
X Exchange Act Rule 15c3-1(c)(vii)/10 Marketability of Nonconvertible Debt Securities
Which Are Not Highly Rated
X Exchange Act Rule 15c3-1(c)(2)(viii)(C)/03 Haircuts on Contractual Commitments
X Exchange Act Rule 15c3-1(c)(2)(viii)(C)/031 Underwriting Commitments
X Exchange Act Rule 15c3-1(c)(2)(viii)(C)/032 Offsetting Sale Commitments
X Exchange Act Rule 15c3-1(c)(2)(viii)(C)/04 Selling Group Participations
X Exchange Act Rule 15c3-1(c)(2)(viii)(C)/06 Underwriting Backstop Agreement

Firm Operations
Cybersecurity
X Report on Cybersecurity Practices - 2015
X Report on Selected Cybersecurity Practices – 2018
X 2017 Report – Cybersecurity
X 2019 Report – Observations on Cybersecurity
X Small Firm Cybersecurity Checklist
X Core Cybersecurity Controls for Small Firms
X Common Cybersecurity Threats
X Customer Information Protection Topic Page
X Cybersecurity Topic Page
Technology Governance
X Regulatory Notice 19-06 (FINRA Requests Comment on the Effectiveness and Efficiency
of Its Rule on Business Continuity Plans and Emergency Contact Information)
X Business Continuity Plan FAQs
X 2019 Report – Business Continuity Plans
X Small Firm Business Continuity Plan Template
X Business Continuity Planning Topic Page
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DISCLAIMER: This statement represents the views of the staff of the Office of Compliance Inspections and Examinations.
It is not a rule, regulation, or statement of the U.S. Securities and Exchange Commission (Commission). The Commission
has neither approved nor disapproved its content. This statement, like all staff guidance, has no legal force or effect: it
does not alter or amend applicable law, and it creates no new or additional obligations for any person.
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MESSAGE FROM OCIE’S LEADERSHIP TEAM
The Office of Compliance Inspections and Examinations (OCIE) of the U.S. Securities and
Exchange Commission (SEC) is pleased to announce our examination priorities for fiscal
year (FY) 2020, marking the 8th year of their publication. We hope you find our discussion
of key risks, trends, and examination priorities valuable in overall efforts to promote and
improve compliance and ultimately protect investors.

Importance of Compliance
As a threshold matter, we would like to emphasize that compliance programs, chief
compliance officers, and other compliance staff play critically important roles at firms.
Indeed, culture and tone from the top are key. In the course of conducting thousands
of examinations of many different types of firms, the hallmarks of effective compliance
become apparent. One such hallmark includes compliance’s active engagement in most
facets of firm operations and early involvement in important business developments, such
as product innovation and new services. Another is a
knowledgeable and empowered chief compliance officer
DID YOU KNOW?
with full responsibility, authority, and resources to develop
A hallmark of effective compliance is a
and enforce policies and procedures of the firm. And
commitment from senior executives to
perhaps most importantly, a commitment to compliance
set the tone that compliance is integral
from C-level and similar executives to set a tone from
to the organization's success.
the top that compliance is integral to the organization’s
success and that there is tangible support for compliance
at all levels of an organization.

FY 2019 Results
For OCIE, quality is the most important aspect of the work we perform. Examiners ask
themselves: Did our risk scoping correctly capture the highest risks at a firm? Did we
appropriately expand our scope as we identified significant risks not initially scoped?
Did we spend sufficient time and devote appropriate staffing resources (both in technical
experience and team size) to ensure an effective examination? Did we promote compliance? And ultimately, did we identify errors, fraud or misappropriation at the firm, if
present? Examiners ask these and countless other questions before closing an examination,
all with the primary purpose of achieving OCIE’s investor protection mission.
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OCIE is mindful that numbers never tell the complete story of our effectiveness and
efficiency. While certain statistics are discussed below, they do not completely capture
or measure the quality of our examination program. Statistics do, however, convey
certain reference points that provide some insights into our examination program. OCIE
completed 3,089 examinations in FY 2019, which is a 2.7 percent decrease from FY
2018. This relatively minor decrease, when viewed in light of an approximate month-long
suspension of virtually all examination activity due to a lapse in appropriations, is illustrative of the OCIE staff's hard work, continued improved efficiency, resiliency and dedication to the SEC’s and OCIE’s mission to protect investors. Examinations of registered
investment advisers (RIAs) in FY 2019 remained strong at approximately 2,180, covering
15 percent of this population. Examinations of investment companies increased this year
to over 150, increasing by approximately 12 percent, driven primarily by the six initiatives
OCIE announced in November 2018.1 OCIE completed over 350 examinations of brokerdealers, 110 examinations of national securities exchanges, and over 90 examinations of
municipal advisors and transfer agents. OCIE also completed over 160 examinations of
the Financial Industry Regulatory Authority (FINRA), including examinations of critical
FINRA program areas as well as oversight reviews of FINRA examinations. Finally, OCIE
completed 15 examinations of clearing agencies.
Through its examinations, OCIE is promoting compliance
and making a difference for investors and our securities
The quality of examinations is the
markets. For example, during FY 2019, OCIE issued more
most important aspect of OCIE’s work.
than 2,000 deficiency letters, with many firms taking direct
corrective actions in response to those letters, including
by amending compliance policies and procedures or a regulatory filing; enhancing their
disclosures; or, returning fees back to investors, among other things. To fight against
fraud and misappropriation of investor assets, OCIE also commits significant resources
to verify the existence of investor assets at custodians and to ensure that they are valued
properly, a process called asset verification. In FY 2019, OCIE verified over 3.1 million
investor accounts, totaling over $1.5 trillion. Similarly, when RIAs have access to client
funds or securities, OCIE prioritizes examination for compliance with the Custody Rule
(Rule 206(4)-2 under the Investment Advisers Act of 1940 (Advisers Act)), which includes
important client safeguards like third party audits and surprise examinations. For brokerdealers, OCIE reviews for compliance with the Customer Protection Rule (Rule 15c3-3
under the Securities Exchange Act of 1934 (Exchange Act)) and the Net Capital Rule (Rule
15c3-1 under the Exchange Act) to help ensure that customer securities and assets exist
and are protected from misappropriation and that firms are adequately capitalized.
DID YOU KNOW?

1

https://www.sec.gov/ocie/announcement/ocie-risk-alert-registered-investment-company-initiative
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Another way OCIE promotes compliance and protects investors is by encouraging firms to
make investors whole when fees have been improperly calculated and charged. Examinations closed in FY 2019 have so far resulted in firms returning more than $70 million to
investors. When its findings are significant with respect to such improper charges or other
issues, however, OCIE may refer these matters to the Division of Enforcement.
Many important Enforcement matters have resulted from OCIE examinations and referrals, including, for example: the SEC’s first two settled Enforcement actions with clearing
agencies; two settled matters involving Regulation SCI; dozens of settled matters involving
RIAs’ selection of higher cost mutual fund share classes for clients when lower cost options
were available; the first settled actions brought against providers of electronic investment
advice; dozens of settled actions against advisers to private funds; and settled actions
against broker-dealers that misappropriated retail client funds. More than 150 enforcement referrals from FY 2019 examinations have been made so far, and we anticipate more
to come. Recoveries and referral metrics may lag fiscal year reporting as OCIE continues
to work to get results for harmed investors, which, for example, included 30 additional
referrals and $13 million in recoveries in FY 2019 from examinations that were completed
in FY 2018.

Registered Investment Adviser Coverage
OCIE reports annually the percentage of the population of RIAs examined each year. This
metric is important as OCIE is the primary, and often only, regulator responsible for supervising this segment of financial firms. The population of RIAs
has grown significantly in recent years, as has the amount of
DID YOU KNOW?
assets those RIAs manage. More specifically, in just the last
five years, the number of RIAs OCIE oversees increased from
In FY 2019, OCIE completed
about 11,500 to 13,475, and the assets under management of
over 3,000 examinations.
RIAs increased from approximately $62 trillion to $84 trillion.
In addition to this significant growth, the financial industry and marketplace are constantly
evolving and responding to investor needs, regulatory changes, technology, and competition. RIAs’ complexity, interconnectivity, and dependency on a variety of market participants also continue to grow: more than 3,700 RIAs manage over $1 billion in assets;
approximately 36 percent of RIAs manage a private fund; more than 55 percent of RIAs
have custody of client assets; more than 60 percent of RIAs are affiliated with other
financial industry firms; and approximately 12 percent of RIAs provide advisory services
to a mutual fund, exchange-traded fund, or other registered investment company.

4 | U.S. SECURITIES AND EXCHANGE COMMISSION

Despite this significant growth and complexity, OCIE has made significant strides over
the past several years to increase its RIA coverage, including through: (1) implementation of program efficiencies, both through process and technology; (2) realignment of
internal staffing to address the coverage rates for RIAs; and (3) continued investment in
our human capital, through ongoing training of staff and the onboarding of experienced
subject matter experts, among other things. These efforts are paying dividends: OCIE has
increased its examination coverage of RIAs over the past several years from 10 percent
in FY 2014 to a high of 17 percent in FY 2018. OCIE’s coverage of RIAs in FY 2019, a
year in which the RIA population continued to increase and the SEC experienced a 35-day
lapse in appropriations, was 15 percent.
While OCIE will continue to make improvements in efficiency, there remains a significant
risk that, in light of industry growth and increased complexity and other factors, it does
not have sufficient resources to adequately cover the RIA space. OCIE’s coverage rates will
likely not keep pace with the continued growth in the population and complexity, without
corresponding staffing increases. While OCIE has made great strides to improve the coverage
rate, the risks of diminished coverage, quality, and effectiveness are possible without further
support. Ultimately, this trend is concerning and a focus for OCIE and Chairman Clayton.

Anticipated Impact of Significant Rulemaking
The Commission finalized many new rules and interpretations in FY 2019 that will impact
firms and OCIE. The most significant is the package of rulemakings and interpretations
designed to enhance the quality and transparency of retail investors’ relationships with
RIAs and broker-dealers, bringing the legal requirements and mandated disclosures in
line with reasonable investor expectations, while preserving access, in terms of choice and
cost, to a variety of investment services and products. Specifically, these actions include
new Regulation Best Interest, the new Form CRS Relationship Summary, and two separate
interpretations under the Advisers Act, which will be FY 2020 examination priorities.
OCIE recognizes that these new rules will require various market participants to make
changes to their operations, including to required disclosures, marketing materials and
compliance programs. In order to assist firms with planning for compliance with these
new rules, the SEC established an inter-Divisional Standards of Conduct Implementation
Committee—of which staff across OCIE are members. We encourage firms to actively
engage with OCIE and other SEC staff as they plan for implementation. Questions may be
submitted by email to: IABDQuestions@sec.gov.
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Risk, Technology, and Industry Trends
In FY 2020, OCIE will continue to monitor industry developments and market events to
assess impact on retail investors and SEC-registered firms, and continue to tailor its riskbased program to respond. The footprint of registered entities has become more global and
diverse, often with an increased dependency on services and operations worldwide. And the
use of third-party service providers and other vendors by registrants continues to increase,
which can bring improved expertise and effectiveness, but also additional challenges and
risks to organizations. OCIE will continue to focus on third-party risk management in FY
2020. OCIE will also closely track and evaluate the impact of several major risk themes
affecting its registrant population, including information security and resiliency risks,
geopolitical events, and the industry’s transition away from LIBOR. OCIE, in coordination
with other SEC Divisions and Offices, will engage with firms on these risks, among others,
to better assess impact and what, if any, compliance challenges develop.
OCIE continues to make investments in human capital, technology and data analytics. In
FY 2019, OCIE added over twenty-seven new staff positions, and it anticipates that these
hires will each bring a wealth and variety of experience and knowledge to the examination
program. OCIE’s technology tools and data analytics work also continue to mature and help
drive many of its risk identification efforts, initiatives and examination processes. All of these
resources help OCIE identify potential stresses on compliance programs and operations,
conflicts of interest, and conduct issues that may ultimately harm investors.
As OCIE continues to advance its use of technology and data analytics, it is mindful of its
responsibility to ensure that information requested during an examination is appropriately
calibrated and, once information is provided, is protected. During an examination, staff
may request certain books and records that include sensitive information such as customer
transactions, communications and other personal data to assess whether firms are complying
with the federal securities laws. OCIE strives to appropriately tailor its requests for data and
encourages dialogue with staff where a registrant may have a preferred or alternative data
solution that would meet examination objectives.
While balancing the importance of data protection with effectively protecting investors,
OCIE has experienced challenges with examining non-U.S. registrants that are increasingly subject to laws on data protection and privacy, among others, that may impact the
cross-border transfers of certain information. These challenges are particularly acute with
the growing population of off-shore RIAs that now number close to 1,000, managing
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over $10 trillion in investor assets. U.S. securities laws, SEC rules, and registration forms
require non-U.S. RIAs to certify that they will provide to the SEC required records necessary for inspection. In light of this conflict of law, OCIE is seeking additional information
from non-U.S. applicants for RIA registration to ensure these firms can comply with
inspection requirements of U.S. securities laws, which are designed to protect impacted
investors. The SEC continues to work with both industry and its counterparts in other
countries to address this challenge.

Firm and Investor Outreach and Risk Alerts
OCIE’s priorities provide an overview of key areas where it intends to focus its limited
resources. That said, the stated priorities and other examinations OCIE conducts do not
encompass all of OCIE’s efforts to improve compliance. To promote compliance, and
to further the effective and efficient allocation of examination resources, OCIE proactively engages with registrants through outreach events, including national and regional
compliance seminars. In FY 2019, OCIE staff participated in or held more than 100 such
outreach events. OCIE staff also conducted outreach to investors, including specific efforts
directed toward members of the military and teachers, designed to inform them about
retirement planning and investment basics.
OCIE also engaged with and informed the industry through risk alerts in efforts to raise
awareness of compliance and industry risks. During FY 2019, OCIE published the following eight risk alerts, which represent the most risk alerts in a year since it began publishing
them in FY 2011.
Investment Adviser Compliance Issues Related to the Cash Solicitation Rule;
Risk-Based Examination Initiatives Focused on Registered Investment Companies;
Observations from Investment Adviser Examinations Relating to Electronic Messaging;
Transfer Agent Safeguarding of Funds and Securities;
Investment Adviser and Broker-Dealer Compliance Issues Related to Regulation
S-P—Privacy Notices and Safeguard Policies;
• Safeguarding Customer Records and Information in Network Storage—Use of Third
Party Security Features;
• Observations from Examinations of Investment Advisers: Compliance, Supervision,
and Disclosure of Conflicts of Interest; and
• Investment Adviser Principal and Agency Cross Trading Compliance Issues.
•
•
•
•
•
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OCIE will continue its publication of risk alerts that both describe its national initiatives
as well as outline findings from examinations in key areas with the hopes that sharing this
information will further promote compliance within registered firms and ultimately further
protect the investing public.
Finally, please know that OCIE is always interested in hearing more about new and
emerging risk areas and products as well as how it can be more effective in its mission.
OCIE’s contact information can be found at: https://www.sec.gov/contact-information/
sec-directory. Please engage with our staff. If you suspect or observe activity that may
violate the federal securities laws or otherwise operates to harm investors, please notify
SEC staff at https://www.sec.gov/tcr. And thank you for doing your part to protect investors and promote compliance.

Peter B. Driscoll

Daniel S. Kahl

Kristin A. Snyder

Director

Co-Deputy Director,
Chief Counsel

Co-Deputy Director,
National Investment
Adviser/Investment
Company Director
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INTRODUCTION
In 2020, OCIE will prioritize the examination of certain practices, products, and services
that it believes present potentially heightened risks to investors or the integrity of the U.S.
capital markets. Examinations of these priority areas are designed to support the SEC’s
mission to protect investors, facilitate capital formation, and maintain fair, orderly, and
efficient markets.
Many of the themes noted below are perennial risk areas OCIE routinely covers in its
examinations. Their importance to retail investors, the seriousness and frequency of prior
years’ examination findings, or both, demonstrate the need for OCIE to continue to be
vigilant in these significant areas. Moreover, the priorities described below are not exhaustive and will not be the only issues OCIE addresses in its examinations, published risk
alerts, and investor and industry outreach.
While the priorities drive many of OCIE’s examinations,
the selection of firms to examine and the related scoped risk
In FY 2019, OCIE achieved examination
areas of focus are determined through OCIE’s risk-based
coverage of approximately 15 percent
analysis. OCIE’s risk-based approach varies depending on
of registered investment advisers.
the type of registered firm and the nature of its business.
For RIAs and broker-dealers, OCIE considers dozens of
potential risk factors, which can include: products and services offered, including certain
products identified as higher risk; compensation and funding arrangements; prior examination observations and conduct; disciplinary history of associated individuals and affiliates
of a registered firm; changes in firm leadership or other personnel; and, whether a firm has
access to investor assets, i.e., custody. While the aforementioned characteristics and factors
are not exhaustive, they provide insight into criteria that OCIE considers in its risk assessment process. OCIE’s risk-based approach results in examinations that are focused on key
aspects of the SEC’s regulatory oversight, such as the adequacy of disclosures concerning
services, fees and expenses; firms’ management and handling of conflicts of interest for
RIAs; and sales practice, trading and execution quality issues for broker-dealers.
DID YOU KNOW?

OCIE’s analytic efforts and examinations remain firmly grounded in its four pillars:
promoting compliance, preventing fraud, identifying and monitoring risk, and informing
policy. The risk-based approach, both in selecting registrants as examination candidates
and in scoping risk areas to examine, provides OCIE with greater flexibility to cover
emerging and exigent risks to investors and the marketplace as they arise. For example,
as our registrants and other market participants transition away from LIBOR as a widely
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used reference rate in a number of financial instruments to an alternative reference rate,
OCIE will be reviewing firms’ preparations and disclosures regarding their readiness,
particularly in relation to the transition’s effects on investors. Some registrants have already
begun this effort and OCIE encourages each registrant to evaluate its organization’s and
clients’ exposure to LIBOR, not just in the context of fallback language in contracts, but
its use in benchmarks and indices; accounting systems; risk models; and client reporting,
among other areas. Insufficient preparation could cause harm to retail investors and significant legal and compliance, economic and operational risks for registrants.

RETAIL INVESTORS, INCLUDING SENIORS
AND INDIVIDUALS SAVING FOR RETIREMENT
OCIE will again emphasize the protection of retail investors, particularly seniors and those
saving for retirement. Concentrated in our two largest program areas, the Investment
Adviser-Investment Company (IAIC) and Broker-Dealer and Exchange programs, OCIE
will prioritize examinations:
• Of intermediaries that serve retail investors, namely RIAs, broker-dealers, and dually-

registered firms, and
• Focused on investments marketed to, or designed for retail investors, such as mutual
funds and exchange-traded funds (ETF), municipal securities and other fixed income
securities, and microcap securities.

Fraud, Sales Practices, and Conflicts
It is critically important that registered firms provide investors with the disclosures
required by the federal securities laws, including those relating to fees and expenses, and
conflicts of interest, which will help enable the investing public to make better informed
choices. Registered firms must effectively implement controls
and systems to ensure those disclosures are made as required
DID YOU KNOW?
and that a firm’s actions match those disclosures.
In FY 2019, OCIE verified over 3.1
million investor accounts, totaling
Examinations will focus on recommendations and advice
over $1.5 trillion.
given to retail investors, with a particular focus on: (1) seniors,
including recommendations and advice made by entities
and individuals targeting retirement communities; and (2) teachers and military personnel.
Additionally, OCIE will focus on higher risk products—including private placements and
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securities of issuers in new and emerging risk areas—such as those that: (1) are complex or
non-transparent; (2) have high fees and expenses; or (3) where an issuer is affiliated with
or related to the registered firm making the recommendation. Examinations will relatedly
focus on registered firms’ disclosures and supervision of outside business activities of its
employees and associated persons, and any conflicts that may arise from those activities.
OCIE will also continue to examine RIAs to assess whether, as fiduciaries, they have
fulfilled their duties of care and loyalty. This will include assessing, among other things,
whether RIAs provide advice in the best interests of their
clients and eliminate, or at least expose through full and
DID YOU KNOW?
fair disclosure, all conflicts of interest which might incline
In FY 2019, OCIE completed over
an RIA, consciously or unconsciously, to render advice
150 examinations of investment
which is not disinterested. That RIAs are acting in a manner
companies (IC) and conducted six
consistent with their fiduciary duty and meeting their
national IC initiatives.
contractual obligations to their clients is paramount to
maintaining investor confidence in the markets and investment professionals. OCIE, therefore, will continue to focus on risks associated with fees
and expenses, and undisclosed, or inadequately disclosed, compensation arrangements.
Fee and compensation-based conflicts of interest may take many forms, including revenue
sharing arrangements between a registered firm and issuers, service providers, and others,
and direct or indirect compensation to advisory personnel for executing client transactions. In addition, duty of care concerns may arise when an RIA does not aggregate certain
accounts for purposes of calculating fee discounts in accordance with its disclosures. These
potential breaches of fiduciary duty may adversely impact portfolio management costs,
reduce investor returns, and inappropriately influence investment decision-making.

Retail-Targeted Investments
Certain securities products can pose elevated risks when marketed or sold to retail investors, whether as a result of the characteristics of those securities, the dynamics in the
markets, or due to the significant amount or concentration of assets retail investors have
invested in a product. As in past years, OCIE will continue to prioritize examinations
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of issues focused on retail investors, including those related to mutual funds and ETFs,
municipal securities and other fixed income securities, and microcap securities.
Mutual Funds and ETFs

Mutual funds and ETFs are the primary investment vehicle for many retail investors. In addition to the other mutual fund and ETF priorities identified below,
OCIE will continue to prioritize the examination of financial incentives provided
to financial services firms and professionals that may influence the selection of
particular mutual fund share classes. OCIE also will review for mutual fund fee
discounts that should be provided to investors as a result of policies, contractual
or disclosed breakpoints, such as discounts provided based on achieving managed
investments of a specific size.
Municipal Securities and Other Fixed Income Securities

OCIE will examine broker-dealer trading activity in municipal and corporate
bonds for compliance with best execution obligations; fairness of pricing, markups and mark-downs, and commissions; and confirmation disclosure requirements,
including retail disclosures relating to mark-ups and mark-downs.
Microcap Securities

OCIE will examine broker-dealers and transfer agents to review for those that
may be engaged in, or aiding and abetting, pump and dump schemes, market
manipulation, and illegal distributions of securities of smaller market capitalization companies—i.e., companies with a market capitalization under $250 million.
Broker-dealers may be selected for examination based on factors such as employing
registered representatives with disciplinary history, engaging in significant trading
activity in unlisted securities, and making markets in unlisted securities. Focus
areas for examinations will include: transfer agent handling of microcap distributions and share transfers; broker-dealer sales practices; broker-dealer supervision
of high risk registered representatives; and broker-dealer compliance with certain
regulatory requirements, including those concerning quotations under Rule
15c2-11 Exchange Act, the locate requirement of Regulation SHO, and the obligation to file suspicious activity reports (SARs).
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Standards of Care
The Commission’s June 2019 adoption of Regulation Best Interest, the Interpretation
Regarding Standard of Conduct for Investment Advisers, and the Form CRS Relationship
Summary will have a direct impact on the retail investor experience with broker-dealers
and RIAs.2 Regulation Best Interest requires broker-dealers, or a natural person who is an
associated person of a broker or dealer, among other things, to act in the best interest of their
retail customers when making a recommendation of any securities transaction or investment
strategy involving securities without placing their financial or other interests ahead of the
interests of the retail customer. The standard of conduct draws from key fiduciary principles
and cannot be satisfied through disclosure alone. The Interpretation Regarding Standard of
Conduct for Investment Advisers reaffirms, and in some cases clarifies, aspects of an RIA’s
fiduciary duty that comprises duties of care and loyalty to their clients.
In order to assist firms with planning for compliance with the new rules, the SEC established an inter-Divisional Standards of Conduct Implementation Committee, of which
OCIE representatives are members.3 To further assist broker-dealers before the June 30,
2020 compliance date for Regulation Best Interest and Form CRS, OCIE will engage
with broker-dealers during examinations on their progress on implementing the new rules
and questions they may have regarding the new rules. After the compliance dates, OCIE
intends to assess implementation of the requirements of Regulation Best Interest, including policies and procedures regarding conflicts disclosures, and for both broker-dealers
and RIAs, the content and delivery of Form CRS. Moreover, OCIE has already integrated
the Interpretation Regarding Standard of Conduct for Investment Advisers into the IAIC
examination program.

2

3

See Regulation Best Interest: The Broker-Dealer Standard of Conduct, Rel. No. 34-86031 (June 5, 2019), available
at https://www.sec.gov/rules/final/2019/34-86031.pdf. Commission Interpretation Regarding Standard of
Conduct for Investment Advisers, Rel. No. IA-5248 (June 5, 2019), available at https://www.sec.gov/rules/
interp/2019/ia-5248.pdf; Form CRS Relationship Summary; Amendments to Form ADV, Rel. No 34-86032 (June 5,
2019), available at https://www.sec.gov/rules/final/2019/34-86032.pdf.
The SEC encourages firms to actively engage with this committee as questions arise in planning for
implementation. You may send your questions by email to IABDQuestions@sec.gov.
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INFORMATION SECURITY
Information security is critical to the operation of the financial markets and the confidence
of its participants. The impact of a breach in information security, including a successful
cyber-attack, may have consequences that extend beyond
the firm compromised to other market participants and
DID YOU KNOW?
retail investors, who may not be well informed of these
OCIE prioritized information security
risks and the potential consequences. OCIE is focused on
in each of its five examination
working with firms to identify and address information
programs in FY 2019.
security risks, including cyber-related, and to encourage
market participants to actively and effectively engage
regulators and law enforcement in this effort.
OCIE will continue to prioritize information security in each of its five examination
programs. Examinations will focus on, among other things, proper configuration of
network storage devices, information security governance generally, and retail trading
information security. Specific to RIAs, OCIE will continue to focus its examinations on
assessing RIAs’ protection of clients’ personal financial information. Particular focus areas
will include: (1) governance and risk management; (2) access controls; (3) data loss prevention; (4) vendor management; (5) training; and (6) incident response and resiliency.
In the area of third-party and vendor risk management, OCIE will also focus on oversight
practices related to certain service providers and network solutions, including those leveraging cloud-based storage. OCIE will continue to conduct examinations of registrants to
review for compliance with Regulations S-P and S-ID. OCIE also will focus on the controls
surrounding online access and mobile application access to customer brokerage account
information. Finally, OCIE will examine for the safeguards around the proper disposal of
retired hardware that may contain client information and potential network information
that could create an intrusion vulnerability.
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FINANCIAL TECHNOLOGY (FINTECH) AND INNOVATION,
INCLUDING DIGITAL ASSETS AND ELECTRONIC
INVESTMENT ADVICE
Innovations and advancements in financial technologies, methods of capital formation,
market structures, and investor interfaces continue to grow at a rapid pace. For example,
registered firms are increasingly using new sources of data, often referred to as “alternative
data” by the industry that, among other things, may drive investment decision-making.
OCIE remains focused on keeping abreast of these developments, and examinations will
focus on firms’ use of these data sets and technologies to interact with and provide services
to investors, firms, and other service providers and assess the effectiveness of related
compliance and control functions.

Digital Assets
The digital assets market has grown rapidly and presents various risks, including for retail
investors who may not adequately understand the differences between these assets and
more traditional products. Due to these risks, OCIE will continue to identify and examine
SEC-registered market participants engaged in this space. Examinations will assess the
following: (1) investment suitability, (2) portfolio management and trading practices,
(3) safety of client funds and assets, (4) pricing and valuation, (5) effectiveness of compliance programs and controls, and (6) supervision of employee outside business activities.

Electronic Investment Advice
In addition, OCIE will continue its focus on RIAs that provide services to their clients
through automated investment tools and platforms, often referred to as “robo-advisers.”
Areas of focus include, among others: (1) SEC registration eligibility, (2) cybersecurity
policies and procedures, (3) marketing practices, (4) adherence to fiduciary duty, including
adequacy of disclosures, and (5) effectiveness of compliance programs.
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ADDITIONAL FOCUS AREAS INVOLVING RIAS
AND INVESTMENT COMPANIES
OCIE typically assesses compliance programs of RIAs in one or more core areas, including
the appropriateness of account selection, portfolio management practices, custody and
safekeeping of client assets, best execution, fees and expenses, and valuation of client assets
for consistency and appropriateness of methodology. In addition, OCIE will often assess
the adequacy of disclosures and governance practices in the core areas reviewed.

RIA Compliance Programs
OCIE will continue to review the compliance programs of RIAs, including whether
those programs and their policies and procedures, are reasonably designed, implemented,
and maintained.
OCIE will continue to prioritize examinations of RIAs that are dually registered as, or are
affiliated with, broker-dealers, or have supervised persons who are registered representatives
of unaffiliated broker-dealers. Areas of focus will include
whether the firms maintain effective compliance programs to
DID YOU KNOW?
address the risks associated with best execution, prohibited
OCIE staff participated in or held
transactions, fiduciary advice, or disclosure of conflicts regardmore than 100 compliance
ing such arrangements. OCIE will also prioritize examining
outreach events in FY 2019.
firms that utilize the services of third-party asset managers to
advise clients’ investments to assess, among other things, the
extent of these RIAs’ due diligence practices, policies, and procedures.
OCIE has a particular interest in the accuracy and adequacy of disclosures provided
by RIAs offering clients new types or emerging investment strategies, such as strategies
focused on sustainable and responsible investing, which incorporate environmental, social,
and governance (ESG) criteria.

Never-Before and Not Recently-Examined RIAs
OCIE will continue to conduct risk-based examinations of RIAs that have never been
examined, including new RIAs and RIAs registered for several years that have yet to be
examined. OCIE will also prioritize examinations of RIAs that were previously examined
but have not been examined for a number of years to focus on whether the RIAs’ compliance programs have been appropriately adapted in light of any substantial growth or
change in their business models.
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Mutual Funds and ETFs
As retail assets continue to flow into investment companies, OCIE will prioritize examinations of mutual funds and ETFs, the activities of their RIAs, and oversight practices
of their boards of directors. Examinations will assess industry practices and regulatory
compliance in various areas, including a focus on: (1) RIAs that use third-party administrators to sponsor the mutual funds they advise or are affiliated with; (2) mutual funds
or ETFs that have not previously been examined; and (3) RIAs to private funds that also
manage a registered investment company with a similar investment strategy.

RIAs to Private Funds
OCIE will continue to focus on RIAs to private funds that have a greater impact on retail
investors, such as firms that provide management to separately managed accounts sideby-side with private funds. Moreover, OCIE will review RIAs to private funds to assess
compliance risks, including controls to prevent the misuse of material, non-public information and conflicts of interest, such as undisclosed or inadequately disclosed fees and
expenses, and the use of RIA affiliates to provide services to clients.

ADDITIONAL FOCUS AREAS INVOLVING
BROKER-DEALERS AND MUNICIPAL ADVISORS
In addition to the aforementioned areas focusing on sales practices, broker-dealer examinations will also focus on the safety of customer cash and securities, risk management,
certain types of trading activity, the effects of evolving commissions and other cost structures, best execution, and payment for order flow arrangements.

Broker-Dealer Financial Responsibility
Broker-dealers that hold customer cash and securities have a responsibility to ensure that
those assets are safeguarded in accordance with the Customer Protection Rule and the Net
Capital Rule. Examinations of broker-dealers will continue to
focus on compliance with these rules, including the adequacy of
DID YOU KNOW?
internal processes, procedures, and controls.
OCIE will continue to publish Risk
Alerts describing its national
initiatives and outlining findings
from examinations in key areas.
We believe sharing this information further promotes compliance
and protects investors.

Trading and Broker-Dealer Risk Management
OCIE will also examine firms’ trading and risk management
practices. For example, OCIE will examine firms’ trading and
other activities in “odd lots,” that is, orders under 100 shares.
These orders often represent retail interest and require special
treatment by broker-dealers to ensure compliance with applicable
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laws and regulations, including best execution. OCIE will also continue to examine for
controls around the use of automated trading algorithms by broker-dealers. Algorithmic
trading has expanded into multiple asset classes and is subject to SEC and FINRA rules
governing trading activity. Poorly designed trading algorithms have the potential to adversely
impact market and broker-dealer stability. OCIE will, therefore, examine how broker-dealers
supervise algorithmic trading activities, including the development, testing, implementation,
maintenance, and modification of the computer programs that support their automated
trading activities and controls around access to computer code. Finally, OCIE will examine
registered firms’ use of internal procedures, practices, and controls to manage trading risk.

Municipal Advisors
Municipal advisors provide advice to, or on behalf of, a municipal entity or obligated
person with respect to municipal financial products or the issuance of municipal securities
or municipal financial products. OCIE will continue to conduct examinations of municipal
advisors, concentrating on whether they have satisfied their registration, professional
qualification, and continuing education requirements. OCIE will prioritize the review of
municipal advisor fiduciary duty obligations to municipal entity clients, fair dealing with
market participant requirements, and the disclosure of conflicts of interest. OCIE will also
focus on the conduct of municipal advisors when faced with conflicts while representing
their clients, and compliance with recently-effective Municipal Securities Rulemaking
Board (MSRB) Rule G-40 concerning advertisements.

AML PROGRAMS
The Bank Secrecy Act requires financial institutions, including broker-dealers and investment companies, to establish anti-money laundering (AML) programs. These programs
must, among other things, include policies and procedures reasonably designed to identify
and verify the identity of customers and beneficial owners of legal entity customers,
perform customer due diligence (as required by the Customer Due Diligence rule), monitor
for suspicious activity, and, where appropriate, file SARs with the Financial Crimes
Enforcement Network. SARs are used to detect and combat terrorist financing, public
corruption, market manipulation, and a variety of other fraudulent behavior.
Given the importance of these requirements, OCIE will continue to prioritize examining
broker-dealers and investment companies for compliance with their AML obligations in
order to assess, among other things, whether firms have established appropriate customer
identification programs and whether they are satisfying their SAR filing obligations, conducting due diligence on customers, complying with beneficial ownership requirements, and
conducting robust and timely independent tests of their AML programs. The goal of these
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examinations is to ensure that broker-dealers and investment companies have adequate
policies and procedures in place that are reasonably designed to identify suspicious activity
and illegal money-laundering activities.

MARKET INFRASTRUCTURE
Clearing Agencies
Title VIII of the Dodd-Frank Act requires the SEC to examine, at least once annually,
registered clearing agencies that the Financial Stability Oversight Council has designated
as systemically important and for which the SEC serves as the
supervisory agency (SEC SIFMU Clearing Agencies). Pursuant
DID YOU KNOW?
to Section 807 of the Dodd-Frank Act, the Commission must
OCIE encourages market
conduct exams of SEC SIFMU Clearing Agencies in order to
participants to actively and
assess, among other things: (1) the financial and operational
effectively engage regulators
risks borne and presented by them to financial institutions,
and law enforcement in
critical markets and the financial system; (2) their resources and
identifying and addressing
capabilities to monitor and control such risks; (3) the safety and
information security risks.
soundness of the organization; and (4) their compliance with
the Exchange Act, the rules and regulations promulgated under
the Exchange Act, and the Dodd-Frank Act. OCIE fulfills the SEC’s requirements under the
Dodd-Frank Act through examinations conducted by its Office of Clearance and Settlement
and its Technology Controls Program.
OCIE will conduct risk-based exams focusing on SEC SIFMU Clearing Agency’s core risks,
processes, and controls which touch on each requirement of the Dodd-Frank Act. OCIE
will also conduct risk-based examinations of other registered clearing agencies.
The Standards for Covered Clearing Agencies are codified in the Exchange Act, and
require most registered clearing agencies to, among other things, maintain sufficient
financial resources, protect against credit risks, manage member defaults, and manage
operational and other risks. Examinations of SEC registered clearing agencies will focus
on, where applicable: (1) compliance with the SEC’s Standards for Covered Clearing
Agencies and other federal securities laws applicable to registered clearing agencies;
(2) whether clearing agencies have taken timely appropriate corrective action in response
to prior examinations; and (3) other areas identified in collaboration with the SEC’s
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Division of Trading and Markets and with other regulators. Areas of focus will include
liquidity risk management, collateral and investment risk management, default risk
management, cyber security and resiliency, and recovery and wind down procedures more
generally, among other things.
As part of its examinations, OCIE will also examine registered clearing agencies’ governance, legal, compliance and risk management frameworks by reviewing these entities’
efforts to escalate deficiencies identified by OCIE and internal auditors and whether they
have taken timely and appropriate action to correct those deficiencies and mitigate the
risks associated with those deficiencies.
Finally, OCIE consults with the Federal Reserve Board each year on the scope and methodology of the SEC’s Dodd-Frank examinations, as required by that Act, and routinely
consults with the SEC’s Division of Trading and Markets concerning risks it observes in
its supervisory role over the above clearing agencies. These risks are incorporated into the
risk-based planning of the examinations discussed above.

National Securities Exchanges
National securities exchanges provide marketplaces for facilitating securities transactions
and, under the federal securities laws, serve as self-regulatory organizations responsible for
enforcing compliance by their members with the federal securities laws and rules and the
exchanges’ own rules. OCIE will examine the operations of national securities exchanges,
especially how they react to market disruptions. OCIE will also examine how the national
securities exchanges monitor member activity for compliance with the federal securities
laws and rules and will focus on exchange efforts concerning abusive, manipulative, and
illegal trading practices to protect the integrity of the marketplace.

Regulation Systems Compliance and Integrity (SCI)
Regulation SCI was adopted by the Commission to strengthen the technology infrastructure of the U.S. securities markets. Among other things, it requires SCI entities, which
include national securities exchanges, registered and certain exempt clearing agencies,
FINRA, MSRB, plan processors, and alternative trading systems that meet certain volume
thresholds, to establish, maintain, and enforce written policies and procedures designed to
ensure that their systems’ capacity, integrity, resiliency, availability, and security is adequate
to maintain their operational capability and promote the maintenance of fair and orderly
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markets. When certain personnel at these entities have a reasonable basis to conclude
that certain events have occurred, these entities are required to begin to take appropriate
corrective action to remedy the event as soon as reasonably practicable and immediately
notify the SEC of the occurrence.
OCIE will continue to evaluate whether SCI entities have established, maintained, and
enforced written SCI policies and procedures as required. Areas of focus will include IT
inventory management, IT governance, incident response, and third party vendor management, including the utilization of cloud services. OCIE will also continue to perform
examinations to review whether SCI entities have taken appropriate action in response to
past examinations.

Transfer Agents
Transfer agents serve as agents for securities issuers and play a critical role in the settlement of securities transactions. Among their key functions, transfer agents are responsible
for maintaining issuers’ securityholder records, recording changes of ownership, canceling
and issuing certificates, distributing dividends and other payments to securityholders, and
facilitating communications between issuers and securityholders.
OCIE will continue to examine transfer agents’ core functions, including: the timely
turnaround of items and transfers, recordkeeping and record retention, and safeguarding
of funds and securities. OCIE examinations will also focus on the requirement for transfer
agents to annually file a report by an independent accountant concerning the transfer
agent’s system of internal accounting controls, as well as compliance with obligations to
search for lost securityholders and provide notice to unresponsive payees.
Examination candidates will include transfer agents that serve as paying agents for issuers,
transfer agents developing blockchain technology, and transfer agents that provide services
to issuers of microcap securities, private offerings, crowdfunded securities, or digital assets.
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FOCUS ON FINRA AND MSRB
FINRA
FINRA oversees approximately 3,600 brokerage firms, 156,000 branch offices, and 630,000
registered representatives through examinations, enforcement, and surveillance. In addition,
FINRA, among other things, provides a forum for securities arbitration and mediation,
conducts market regulation, including by contract for a majority of national securities
exchanges, reviews broker-dealer advertisements, administers the testing and licensing of
registered persons, and operates industry utilities such as Trade Reporting Facilities.
OCIE conducts risk-based oversight examinations of FINRA. It selects areas within
FINRA to examine through a risk assessment process designed to identify those aspects
of FINRA’s operations important to the protection of investors and market integrity. The
analysis is informed by collecting and analyzing extensive information and data, regular
meetings with key functional areas within FINRA, and outreach to various stakeholders,
including broker-dealers and investor groups. Based on the outcome of this risk-assessment
process, OCIE conducts inspections of FINRA’s major regulatory programs. OCIE also
conducts oversight examinations of the examinations FINRA conducts of certain brokerdealers and municipal advisors. From its observations during all of these inspections and
examinations, OCIE makes detailed recommendations to improve FINRA’s programs, its
risk assessment processes, and its future examinations.

MSRB
MSRB regulates the activities of broker-dealers that buy, sell, and underwrite municipal
securities, and municipal advisors. MSRB establishes rules for municipal securities dealers
and municipal advisors, supports market transparency by making municipal securities
trade data and disclosure documents available, and conducts education and outreach
regarding the municipal securities market. OCIE, along with FINRA, conducts examinations of registered firms to ensure compliance with MSRB rules. OCIE also applies a
risk assessment process, similar to the one it uses to oversee FINRA, to identify areas to
examine at MSRB. Examinations of MSRB evaluate the effectiveness of MSRB’s policies,
procedures, and controls.
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CONCLUSION
These priorities reflect OCIE’s assessment of certain risks, issues, and policy matters arising
from market and regulatory developments, information gathered from examinations,
and other sources, including tips, complaints, and referrals, and coordination with other
Divisions and Offices at the SEC as well as other regulators. OCIE welcomes comments and
suggestions regarding how it can better fulfill its mission to promote compliance, prevent
fraud, identify and monitor risk, and inform SEC policy. Our contact information is available at https://www.sec.gov/ocie. If you suspect or observe activity that may violate the
federal securities laws or otherwise operates to harm investors, please notify SEC Staff at
https://www.sec.gov/tcr.

U.S. Securities and
Exchange Commission
100 F Street NE
Washington, DC 20549
SEC.gov
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Section 1.

Purpose

A.

The purpose of this regulation is to require producers, as defined in this regulation, to act in the best interest
of the consumer when making a recommendation of an annuity and to require insurers to establish and
maintain a system to supervise recommendations and to set forth standards and procedures for
recommendations to consumers that result in transactions involving annuity products so that the insurance
needs and financial objectives of consumers at the time of the transaction are appropriately effectively
addressed.

B.

Nothing herein shall be construed to create or imply a private cause of action for a violation of this regulation
or to subject a producer to civil liability under the best interest standard of care outlined in Section 6 of this
regulation or under standards governing the conduct of a fiduciary or a fiduciary relationship.

Drafting Note: The language of subsection B comes from the NAIC Unfair Trade Practices Act. If a State has adopted different
language, it should be substituted for subsection B.
Drafting Note: Section 989J of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank Act”)
specifically refers to this model regulation as the “Suitability in Annuity Transactions Model Regulation.” Section 989J of the
Dodd-Frank Act confirmed this exemption of certain annuities from the Securities Act of 1933 and confirmed state regulatory
authority. This regulation is a successor regulation that exceeds the requirements of the 2010 model regulation.
Section 2.

Scope

This regulation shall apply to any sale or recommendation to purchase, exchange or replaceof an annuity made to a consumer
by an insurance producer, or an insurer where no producer is involved, that results in the purchase, exchange or replacement
recommended.
Section 3.

Authority

This regulation is issued under the authority of [insert reference to enabling legislation].
Drafting Note: States may wish to use the Unfair Trade Practices Act as enabling legislation or may pass a law with specific
authority to adopt this regulation.
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Section 4.

Exemptions

Unless otherwise specifically included, this regulation shall not apply to transactions involving:
A.

Direct response solicitations where there is no recommendation based on information collected from the
consumer pursuant to this regulation;

B.

Contracts used to fund:
(1)

An employee pension or welfare benefit plan that is covered by the Employee Retirement and
Income Security Act (ERISA);

(2)

A plan described by sections 401(a), 401(k), 403(b), 408(k) or 408(p) of the Internal Revenue Code
(IRC), as amended, if established or maintained by an employer;

(3)

A government or church plan defined in section 414 of the IRC, a government or church welfare
benefit plan, or a deferred compensation plan of a state or local government or tax-exempt
organization under section 457 of the IRC; or

(4)

A nonqualified deferred compensation arrangement established or maintained by an employer or
plan sponsor;

C.(5)

Settlements of or assumptions of liabilities associated with personal injury litigation or any dispute or claim
resolution process; or

D.(6)

Formal prepaid funeral contracts.

Section 5.

Definitions

A.

“Annuity” means an annuity that is an insurance product under State law that is individually solicited,
whether the product is classified as an individual or group annuity.

B.

“Cash compensation” means any discount, concession, fee, service fee, commission, sales charge, loan,
override, or cash benefit received by a producer in connection with the recommendation or sale of an annuity
from an insurer, intermediary, or directly from the consumer.

C.

“Consumer profile information” means information that is reasonably appropriate to determine whether a
recommendation addresses the consumer’s financial situation, insurance needs and financial objectives,
including, at a minimum, the following:
(1)

Age;

(2)

Annual income;

(3)

Financial situation and needs, including debts and other obligations;

(4)

Financial experience;

(5)

Insurance needs;

(6)

Financial objectives;

(7)

Intended use of the annuity;

(8)

Financial time horizon;

(9)

Existing assets or financial products, including investment, annuity and insurance holdings;

(10)

Liquidity needs;
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(11)

Liquid net worth;

(12)

Risk tolerance, including but not limited to, willingness to accept non-guaranteed elements in the
annuity;

(13)

Financial resources used to fund the annuity; and

(14)

Tax status.

BD.

“Continuing education credit” or “CE credit” means one continuing education credit as defined in [insert
reference in State law or regulations governing producer continuing education course approval].

CE.

“Continuing education provider” or “CE provider” means an individual or entity that is approved to offer
continuing education courses pursuant to [insert reference in State law or regulations governing producer
continuing education course approval].

DF.

“FINRA” means the Financial Industry Regulatory Authority or a succeeding agency.

EG.

“Insurer” means a company required to be licensed under the laws of this state to provide insurance products,
including annuities.

F.

“Insurance producer” means a person required to be licensed under the laws of this state to sell, solicit or
negotiate insurance, including annuities.

H.

“Intermediary” means an entity contracted directly with an insurer or with another entity contracted with an
insurer to facilitate the sale of the insurer’s annuities by producers.

I.

(1)

“Material conflict of interest” means a financial interest of the producer in the sale of an annuity
that a reasonable person would expect to influence the impartiality of a recommendation.

(2)

“Material conflict of interest” does not include cash compensation or non-cash compensation.

J.

“Non-cash compensation” means any form of compensation that is not cash compensation, including, but not
limited to, health insurance, office rent, office support and retirement benefits.

K.

“Non-guaranteed elements” means the premiums, credited interest rates (including any bonus), benefits,
values, dividends, non-interest based credits, charges or elements of formulas used to determine any of these,
that are subject to company discretion and are not guaranteed at issue. An element is considered nonguaranteed if any of the underlying non-guaranteed elements are used in its calculation.

L.

“Producer” means a person or entity required to be licensed under the laws of this state to sell, solicit or
negotiate insurance, including annuities. For purposes of this regulation, “producer” includes an insurer
where no producer is involved.

GM.

(1)

“Recommendation” means advice provided by an insurance a producer, or an insurer where no
producer is involved, to an individual consumer that was intended to result or does result results in
a purchase, an exchange or a replacement of an annuity in accordance with that advice.

(2)

Recommendation does not include general communication to the public, generalized customer
services assistance or administrative support, general educational information and tools,
prospectuses, or other product and sales material.

HN.

“Replacement” means a transaction in which a new policy or contractannuity is to be purchased, and it is
known or should be known to the proposing producer, or to the proposing insurer if there is nowhether or not
a producer is involved, that by reason of the transaction, an existing annuity or other insurance policy or
contract has been or is to be any of the following:
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(1)

Lapsed, forfeited, surrendered or partially surrendered, assigned to the replacing insurer or otherwise
terminated;

(2)

Converted to reduced paid-up insurance, continued as extended term insurance, or otherwise
reduced in value by the use of nonforfeiture benefits or other policy values;

(3)

Amended so as to effect either a reduction in benefits or in the term for which coverage would
otherwise remain in force or for which benefits would be paid;

(4)

Reissued with any reduction in cash value; or

(5)

Used in a financed purchase.

Drafting Note: The definition of “replacement” above is derived from the NAIC Life Insurance and Annuities Replacement
Model Regulation. If a State has a different definition for “replacement,” the State should either insert the text of that definition
in place of the definition above or modify the definition above to provide a cross-reference to the definition of “replacement”
that is in State law or regulation.
I.

O.
Section 6.

“Suitability information” means information that is reasonably appropriate to determine the suitability of a
recommendation, including the following:
(1)

Age;

(2)

Annual income;

(3)

Financial situation and needs, including the financial resources used for the funding of the annuity;

(4)

Financial experience;

(5)

Financial objectives;

(6)

Intended use of the annuity;

(7)

Financial time horizon;

(8)

Existing assets, including investment and life insurance holdings;

(9)

Liquidity needs;

(10)

Liquid net worth;

(11)

Risk tolerance; and

(12)

Tax status.

“SEC” means the United States Securities and Exchange Commission.
Duties of Insurers and of Insurance Producers

A.

Best Interest Obligations. A producer, when making a recommendation of an annuity, shall act in the best
interest of the consumer under the circumstances known at the time the recommendation is made, without
placing the producer’s or the insurer’s financial interest ahead of the consumer’s interest. A producer has
acted in the best interest of the consumer if they have satisfied the following obligations regarding care,
disclosure, conflict of interest and documentation:

A.

In recommending to a consumer the purchase of an annuity or the exchange of an annuity that results in
another insurance transaction or series of insurance transactions, the insurance producer, or the insurer where
no producer is involved, shall have reasonable grounds for believing that the recommendation is suitable for
the consumer on the basis of the facts disclosed by the consumer as to his or her investments and other
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insurance products and as to his or her financial situation and needs, including the consumer’s suitability
information, and that there is a reasonable basis to believe all of the following:
(1)

(a)

Care Obligation. The producer, in making a recommendation shall exercise reasonable
diligence, care and skill to:
(i)

Know the consumer’s financial situation, insurance needs and financial
objectives;

(ii)

Understand the available recommendation options after making a reasonable
inquiry into options available to the producer;

(iii)

Have a reasonable basis to believe the recommended option effectively addresses
the consumer’s financial situation, insurance needs and financial objectives over
the life of the product, as evaluated in light of the consumer profile information;
and

(iv)

Communicate the basis or bases of the recommendation.

(b)

The requirements under subparagraph (a) of this paragraph include making reasonable
efforts to obtain consumer profile information from the consumer prior to the
recommendation of an annuity.

(c)

The requirements under subparagraph (a) of this paragraph require a producer to consider
the types of products the producer is authorized and licensed to recommend or sell that
address the consumer’s financial situation, insurance needs and financial objectives. This
does not require analysis or consideration of any products outside the authority and license
of the producer or other possible alternative products or strategies available in the market
at the time of the recommendation. Producers shall be held to standards applicable to
producers with similar authority and licensure.

(d)

The requirements under this subsection do not create a fiduciary obligation or relationship
and only create a regulatory obligation as established in this regulation.

(e)

The consumer profile information, characteristics of the insurer, and product costs, rates,
benefits and features are those factors generally relevant in making a determination
whether an annuity effectively addresses the consumer’s financial situation, insurance
needs and financial objectives, but the level of importance of each factor under the care
obligation of this paragraph may vary depending on the facts and circumstances of a
particular case. However, each factor may not be considered in isolation.

(f)

The requirements under subparagraph (a) of this paragraph include having a reasonable
basis to believe the consumer would benefit from certain features of the annuity, such as
annuitization, death or living benefit or other insurance-related features.

(g)

The requirements under subparagraph (a) of this paragraph apply to the particular annuity
as a whole and the underlying subaccounts to which funds are allocated at the time of
purchase or exchange of an annuity, and riders and similar producer enhancements, if any.

(h)

The requirements under subparagraph (a) of this paragraph do not mean the annuity with
the lowest one-time or multiple occurrence compensation structure shall necessarily be
recommended.

(i)

The requirements under subparagraph (a) of this paragraph do not mean the producer has
ongoing monitoring obligations under the care obligation under this paragraph, although
such an obligation may be separately owed under the terms of a fiduciary, consulting,
investment advising or financial planning agreement between the consumer and the
producer.
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(j)

(k)

(2)

In the case of an exchange or replacement of an annuity, the producer shall consider the
whole transaction, which includes taking into consideration whether:
(i)

The consumer will incur a surrender charge, be subject to the commencement of
a new surrender period, lose existing benefits, such as death, living or other
contractual benefits, or be subject to increased fees, investment advisory fees or
charges for riders and similar product enhancements;

(ii)

The replacing product would substantially benefit the consumer in comparison to
the replaced product over the life of the product; and

(iii)

The consumer has had another annuity exchange or replacement and, in particular,
an exchange or replacement within the preceding 60 months.

Nothing in this regulation should be construed to require a producer to obtain any license
other than a producer license with the appropriate line of authority to sell, solicit or
negotiate insurance in this state, including but not limited to any securities license, in order
to fulfill the duties and obligations contained in this regulation; provided the producer does
not give advice or provide services that are otherwise subject to securities laws or engage
in any other activity requiring other professional licenses.

Disclosure obligation.
(a)

Prior to the recommendation or sale of an annuity, the producer shall prominently disclose
to the consumer on a form substantially similar to Appendix A:
(i)

A description of the scope and terms of the relationship with the consumer and
the role of the producer in the transaction;

(ii)

An affirmative statement on whether the producer is licensed and authorized to
sell the following products:

(iii)

(iv)

(I)

Fixed annuities;

(II)

Fixed indexed annuities;

(III)

Variable annuities;

(IV)

Life insurance;

(V)

Mutual funds;

(VI)

Stocks and bonds; and

(VII)

Certificates of deposit;

An affirmative statement describing the insurers the producer is authorized,
contracted (or appointed), or otherwise able to sell insurance products for, using
the following descriptions:
(I)

One insurer;

(II)

From two or more insurers; or

(III)

From two or more insurers although primarily contracted with one
insurer.

A description of the sources and types of cash compensation and non-cash
compensation to be received by the producer, including whether the producer is

© 2019 National Association of Insurance Commissioners

6

to be compensated for the sale of a recommended annuity by commission as part
of premium or other remuneration received from the insurer, intermediary or other
producer or by fee as a result of a contract for advice or consulting services; and
(v)

A notice of the consumer’s right to request additional information regarding cash
compensation described in subparagraph (b) of this paragraph;

Drafting Note: If a state approves forms, a state should add language to subparagraph (a) reflecting such approvals.
(b)

(c1)

Upon request of the consumer or the consumer’s designated representative, the producer
shall disclose:
(i)

A reasonable estimate of the amount of cash compensation to be received by the
producer, which may be stated as a range of amounts or percentages; and

(ii)

Whether the cash compensation is a one-time or multiple occurrence amount, and
if a multiple occurrence amount, the frequency and amount of the occurrence,
which may be stated as a range of amounts or percentages; and

Prior to or at the time of the recommendation or sale of an annuity, the producer shall have
a reasonable basis to believe Thethe consumer has been reasonably informed of various
features of the annuity, such as the potential surrender period and surrender charge,
potential tax penalty if the consumer sells, exchanges, surrenders or annuitizes the annuity,
mortality and expense fees, investment advisory fees, any annual fees, potential charges
for and features of riders or other options of the annuity, limitations on interest returns,
potential changes in non-guaranteed elements of the annuity, insurance and investment
components and market risk;.

Drafting Note: If a State has adopted the NAIC Annuity Disclosure Model Regulation, the State should insert an additional
phrase in paragraph (1) subparagraph (c) above to explain that the requirements of this section are intended to supplement and
not replace the disclosure requirements of the NAIC Annuity Disclosure Model Regulation.
(2)

The consumer would benefit from certain features of the annuity, such as tax-deferred growth,
annuitization or death or living benefit;

(3)

The particular annuity as a whole, the underlying subaccounts to which funds are allocated at the
time of purchase or exchange of the annuity, and riders and similar product enhancements, if any,
are suitable (and in the case of an exchange or replacement, the transaction as a whole is suitable)
for the particular consumer based on his or her suitability information; and

(4)

In the case of an exchange or replacement of an annuity, the exchange or replacement is suitable
including taking into consideration whether:
(a)

The consumer will incur a surrender charge, be subject to the commencement of a new
surrender period, lose existing benefits (such as death, living or other contractual benefits),
or be subject to increased fees, investment advisory fees or charges for riders and similar
product enhancements;

(b)

The consumer would benefit from product enhancements and improvements; and

(c)

The consumer has had another annuity exchange or replacement and, in particular, an
exchange or replacement within the preceding 36 months.

(3)

Conflict of interest obligation. A producer shall identify and avoid or reasonably manage and
disclose material conflicts of interest, including material conflicts of interest related to an ownership
interest.

(4)

Documentation obligation. A producer shall at the time of recommendation or sale:
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(a)

Make a written record of any recommendation and the basis for the recommendation
subject to this regulation;

(b)

Obtain a consumer signed statement on a form substantially similar to Appendix B
documenting:

(c)

(i)

A customer’s refusal to provide the consumer profile information, if any; and

(ii)

A customer’s understanding of the ramifications of not providing his or her
consumer profile information or providing insufficient consumer profile
information; and

Obtain a consumer signed statement on a form substantially similar to Appendix C
acknowledging the annuity transaction is not recommended if a customer decides to enter
into an annuity transaction that is not based on the producer’s recommendation.

Drafting Note: If a state approves forms, a state should add language to subparagraphs (b) and (c) of this paragraph reflecting
such approvals.
B.

Prior to the execution of a purchase, exchange or replacement of an annuity resulting from a recommendation,
an insurance producer, or an insurer where no producer is involved, shall make reasonable efforts to obtain
the consumer’s suitability information.

C.

Except as permitted under subsection D, an insurer shall not issue an annuity recommended to a consumer
unless there is a reasonable basis to believe the annuity is suitable based on the consumer’s suitability
information.
(5)

DB.

Application of the best interest obligation. Any requirement applicable to a producer under this
subsection shall apply to every producer who has exercised material control or influence in the
making of a recommendation and has received direct compensation as a result of the
recommendation or sale, regardless of whether the producer has had any direct contact with the
consumer. Activities such as providing or delivering marketing or educational materials, product
wholesaling or other back office product support, and general supervision of a producer do not, in
and of themselves, constitute material control or influence.

Transactions not based on a recommendation.
(1)

(2)

Except as provided under paragraph (2) of this subsection, neither an insurancea producer, nor an
insurer, shall have anyno obligation to a consumer under subsection A(1) or C related to any annuity
transaction if:
(a)

No recommendation is made;

(b)

A recommendation was made and was later found to have been prepared based on
materially inaccurate information provided by the consumer;

(c)

A consumer refuses to provide relevant suitabilityconsumer profile information and the
annuity transaction is not recommended; or

(d)

A consumer decides to enter into an annuity transaction that is not based on a
recommendation of the insurer or the insurance producer.

An insurer’s issuance of an annuity subject to paragraph (1) shall be reasonable under all the
circumstances actually known to the insurer at the time the annuity is issued.
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C.

Supervision system.
(1)

E.

F.

Except as permitted under subsection B, an insurer may not issue an annuity recommended to a
consumer unless there is a reasonable basis to believe the annuity would effectively address the
particular consumer’s financial situation, insurance needs and financial objectives based on the
consumer’s consumer profile information.

An insurance producer or, where no insurance producer is involved, the responsible insurer representative,
shall at the time of sale:
(1)

Make a record of any recommendation subject to section 6A of this regulation;

(2)

Obtain a customer signed statement documenting a customer’s refusal to provide suitability
information, if any; and

(3)

Obtain a customer signed statement acknowledging that an annuity transaction is not recommended
if a customer decides to enter into an annuity transaction that is not based on the insurance
producer’s or insurer’s recommendation.

(1)(2)

An insurer shall establish and maintain a supervision system that is reasonably designed to achieve
the insurer’s and its insurance producers’ compliance with this regulation, including, but not limited
to, the following:
(a)

The insurer shall establish and maintain reasonable procedures to inform its insurance
producers of the requirements of this regulation and shall incorporate the requirements of
this regulation into relevant insurance producer training manuals;

(b)

The insurer shall establish and maintain standards for insurance producer product training
and shall establish and maintain reasonable procedures to require its insurance producers
to comply with the requirements of section 7 of this regulation;

(c)

The insurer shall provide product-specific training and training materials which explain all
material features of its annuity products to its insurance producers;

(d)

The insurer shall establish and maintain procedures for the review of each recommendation
prior to issuance of an annuity that are designed to ensure that there is a reasonable basis
to determine that a recommendation is suitablethe recommended annuity would effectively
address the particular consumer’s financial situation, insurance needs and financial
objectives. Such review procedures may apply a screening system for the purpose of
identifying selected transactions for additional review and may be accomplished
electronically or through other means including, but not limited to, physical review. Such
an electronic or other system may be designed to require additional review only of those
transactions identified for additional review by the selection criteria;

(e)

The insurer shall establish and maintain reasonable procedures to detect recommendations
that are not suitablein compliance with subsections A, B, D and E. This may include, but
is not limited to, confirmation of the consumer’s suitabilityconsumer profile information,
systematic customer surveys, producer and consumer interviews, confirmation letters,
producer statements or attestations and programs of internal monitoring. Nothing in this
subparagraph prevents an insurer from complying with this subparagraph by applying
sampling procedures, or by confirming the suitabilityconsumer profile information or other
required information under this section after issuance or delivery of the annuity; and

(f)

The insurer shall establish and maintain reasonable procedures to assess, prior to or upon
issuance or delivery of an annuity, whether a producer has provided to the consumer the
information required to be provided under this section;

(g)

The insurer shall establish and maintain reasonable procedures to identify and address
suspicious consumer refusals to provide consumer profile information;
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(h)

The insurer shall establish and maintain reasonable procedures to identify and eliminate
any sales contests, sales quotas, bonuses, and non-cash compensation that are based on the
sales of specific annuities within a limited period of time. The requirements of this
subparagraph are not intended to prohibit the receipt of health insurance, office rent, office
support, retirement benefits or other employee benefits by employees as long as those
benefits are not based upon the volume of sales of a specific annuity within a limited period
of time; and

Drafting Note: The intent of this subparagraph (h) is to prohibit sales contests, sales quotas, bonuses and non-cash
compensation based on the sale of a particular product within a limited period of time, but not to prohibit general incentives
regarding the sales of a company’s products with no emphasis on any particular product.

(2)(3)

(3)(4)

GD.

HE.

(f)(i)

The insurer shall annually provide a written report to senior management, including to the
senior manager responsible for audit functions, which details a review, with appropriate
testing, reasonably designed to determine the effectiveness of the supervision system, the
exceptions found, and corrective action taken or recommended, if any.

(a)

Nothing in this subsection restricts an insurer from contracting for performance of a
function (including maintenance of procedures) required under paragraph (1)this
subsection. An insurer is responsible for taking appropriate corrective action and may be
subject to sanctions and penalties pursuant to section 8 of this regulation regardless of
whether the insurer contracts for performance of a function and regardless of the insurer’s
compliance with subparagraph (b) of this paragraph.

(b)

An insurer’s supervision system under paragraph (1)this subsection shall include
supervision of contractual performance under this subsection. This includes, but is not
limited to, the following:
(i)

Monitoring and, as appropriate, conducting audits to assure that the contracted
function is properly performed; and

(ii)

Annually obtaining a certification from a senior manager who has responsibility
for the contracted function that the manager has a reasonable basis to represent,
and does represent, that the function is properly performed.

An insurer is not required to include in its system of supervision an insurance:
(a)

A producer’s recommendations to consumers of products other than the annuities offered
by the insurer; or

(b)

Include consideration of or comparison to options available to the producer or
compensation relating to those options other than annuities or other products offered by
the insurer.

Prohibited Practices. Neither a producer nor an insurer shall An insurance producer shall not dissuade, or
attempt to dissuade, a consumer from:
(1)

Truthfully responding to an insurer’s request for confirmation of the suitabilityconsumer profile
information;

(2)

Filing a complaint; or

(3)

Cooperating with the investigation of a complaint.

Safe harbor.
(1)

Recommendations and sales of annuitiesSales made in compliance with comparable standards
FINRA requirements pertaining to suitability and supervision of annuity transactions shall satisfy
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the requirements under this regulation. This subsection applies to FINRA broker-dealerall
recommendations and sales of annuities made by financial professionals in compliance with
business rules, controls and procedures that satisfy a comparable standard even if such standard
would not otherwise apply to the product or recommendation at issue if the suitability and
supervision is similar to those applied to variable annuity sales. However, nothing in this subsection
shall limit the insurance commissioner’s ability to investigate and enforce (including investigate)
the provisions of this regulation.
Drafting Note: Non-compliance with comparable standards FINRA requirements means that the broker-dealer
transactionrecommendation or sale is subject to compliance with the suitability requirements of this regulation.
(2)

Nothing in paragraph (1) shall limit the insurer’s obligation to comply with Section 6C(1) of this
regulation, although the insurer may base its analysis on information received from either the
financial professional or the entity supervising the financial professional.

(2)(3)

For paragraph (1) to apply, an insurer shall:

(4)

(a)

Monitor the FINRA member broker-dealerrelevant conduct of the financial professional
seeking to rely on paragraph (1) or the entity responsible for supervising the financial
professional, such as the financial professional’s broker-dealer or an investment adviser
registered under federal [or state] securities laws using information collected in the normal
course of an insurer’s business; and

(b)

Provide to the FINRA member broker-dealerentity responsible for supervising the financial
professional seeking to rely on paragraph (1), such as the financial professional’s brokerdealer or investment adviser registered under federal [or state] securities laws, information
and reports that are reasonably appropriate to assist the FINRA member broker-dealersuch
entity to maintain its supervision system.

For purposes of this subsection, “financial professional” means a producer that is regulated and
acting as:
(a)

A broker-dealer registered under federal [or state] securities laws or a registered
representative of a broker-dealer;

(b)

An investment adviser registered under federal [or state] securities laws or an investment
adviser representative associated with the federal [or state] registered investment adviser;
or

(c)

A plan fiduciary under Section 3(21) of the Employee Retirement Income Security Act of
1974 (ERISA) or fiduciary under Section 4975(e)(3) of the Internal Revenue Code (IRC)
or any amendments or successor statutes thereto.

Drafting Note: The requirement that a producer be “regulated and acting” as a broker-dealer, an registered representative of a
broker-dealer, an investment adviser, an investment adviser representative or a plan fiduciary means that a producer who is not
explicitly acting in compliance with the relevant comparable standards, as specified in paragraph (4) below, is not eligible for
this safe harbor and is subject to compliance with the requirements of this regulation.
(5)

For purposes of this subsection, “comparable standards” means:
(a)

With respect to broker-dealers and registered representatives of broker-dealers, applicable
SEC and FINRA rules pertaining to best interest obligations and supervision of annuity
recommendations and sales, including, but not limited to, Regulation Best Interest and any
amendments or successor regulations thereto;

(b)

With respect to investment advisers registered under federal [or state] securities laws or
investment adviser representatives, the fiduciary duties and all other requirements imposed
on such investment advisers or investment adviser representatives by contract or under the
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Investment Advisers Act of 1940 [or applicable state securities law], including but not
limited to, the Form ADV and interpretations; and
Drafting Note: State-registered investment advisers in this safe harbor are included in brackets so that each individual state
that implements this model regulation may determine whether to include the state-regulated investment advisers. Given the
varying treatment of annuities, particularly variable annuities, under state law, the varying structures of state securities and
insurance departments, and the varying levels of cooperation between the two agencies, this is a decision best made in each
individual state.
(c)

Section 7.

With respect to plan fiduciaries or fiduciaries, means the duties, obligations, prohibitions
and all other requirements attendant to such status under ERISA or the IRC and any
amendments or successor statutes thereto.

Insurance Producer Training

A.

An insuranceA producer shall not solicit the sale of an annuity product unless the insurance producer has
adequate knowledge of the product to recommend the annuity and the insurance producer is in compliance
with the insurer’s standards for product training. An insuranceA producer may rely on insurer-provided
product-specific training standards and materials to comply with this subsection.

B.

(1)

(a)

An insurance A producer who engages in the sale of annuity products shall complete a onetime four (4) credit training course approved by the department of insurance and provided
by the department of insurance-approved education provider.

(b)

Insurance pProducers who hold a life insurance line of authority on the effective date of
this regulation and who desire to sell annuities shall complete the requirements of this
subsection within six (6) months after the effective date of this regulation. Individuals who
obtain a life insurance line of authority on or after the effective date of this regulation may
not engage in the sale of annuities until the annuity training course required under this
subsection has been completed.

(2)

The minimum length of the training required under this subsection shall be sufficient to qualify for
at least four (4) CE credits, but may be longer.

(3)

The training required under this subsection shall include information on the following topics:
(a)

The types of annuities and various classifications of annuities;

(b)

Identification of the parties to an annuity;

(c)

How product specific annuity contract features affect consumers;

(d)

The application of income taxation of qualified and non-qualified annuities;

(e)

The primary uses of annuities; and

(f)

Appropriate standard of conduct, sales practices, replacement and disclosure requirements.

(4)

Providers of courses intended to comply with this subsection shall cover all topics listed in the
prescribed outline and shall not present any marketing information or provide training on sales
techniques or provide specific information about a particular insurer’s products. Additional topics
may be offered in conjunction with and in addition to the required outline.

(5)

A provider of an annuity training course intended to comply with this subsection shall register as a
CE provider in this State and comply with the rules and guidelines applicable to insurance producer
continuing education courses as set forth in [insert reference to State law or regulations governing
producer continuing education course approval].
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(6)

A producer who has completed an annuity training course approved by the department of insurance
prior to [insert effective date of amended regulation] shall, within six (6) months after [insert
effective date of amended regulation], complete either:
(a)

A new four (4) credit training course approved by the department of insurance after [insert
effective date of amended regulation]; or

(b)

An additional one-time one (1) credit training course approved by the department of
insurance and provided by the department of insurance-approved education provider on
appropriate sales practices, replacement and disclosure requirements under this amended
regulation.

(6)(7)

Annuity training courses may be conducted and completed by classroom or self-study methods in
accordance with [insert reference to State law or regulations governing producer continuing
education course approval].

(7)(8)

Providers of annuity training shall comply with the reporting requirements and shall issue
certificates of completion in accordance with [insert reference to State law or regulations governing
to producer continuing education course approval].

(8)(9)

The satisfaction of the training requirements of another State that are substantially similar to the
provisions of this subsection shall be deemed to satisfy the training requirements of this subsection
in this State.

(10)

The satisfaction of the components of the training requirements of any course or courses with
components substantially similar to the provisions of this subsection shall be deemed to satisfy the
training requirements of this subsection in this state.

(9)(11) An insurer shall verify that an insurancea producer has completed the annuity training course
required under this subsection before allowing the producer to sell an annuity product for that
insurer. An insurer may satisfy its responsibility under this subsection by obtaining certificates of
completion of the training course or obtaining reports provided by commissioner-sponsored
database systems or vendors or from a reasonably reliable commercial database vendor that has a
reporting arrangement with approved insurance education providers.
Section 8.
A.

B.

Compliance Mitigation; Penalties; Enforcement
An insurer is responsible for compliance with this regulation. If a violation occurs, either because of the
action or inaction of the insurer or its insurance producer, the commissioner may order:
(1)

An insurer to take reasonably appropriate corrective action for any consumer harmed by a failure to
comply with this regulation by the insurer’sinsurer, an entity contracted to perform the insurer’s
supervisory duties or by its insurance producer’s, violation of this regulationthe producer;

(2)

A general agency, independent agency or the insurance producer to take reasonably appropriate
corrective action for any consumer harmed by the insurance producer’s violation of this regulation;
and

(3)

Appropriate penalties and sanctions.

Any applicable penalty under [insert statutory citation] for a violation of this regulation may be reduced or
eliminated [, according to a schedule adopted by the commissioner,] if corrective action for the consumer
was taken promptly after a violation was discovered or the violation was not part of a pattern or practice.

Drafting Note: Subsection B above is intended to be consistent with the commissioner’s discretionary authority to determine
the appropriate penalty for a violation of this regulation. The language of subsection B is not intended to require that a
commissioner impose a penalty on an insurer for a single violation of this regulation if the commissioner has determined that
such a penalty is not appropriate.
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Drafting Note: A State that has authority to adopt a schedule of penalties may wish to include the words in brackets. In that
case, “shall” should be substituted for “may” in the same sentence. States should consider inserting a reference to the NAIC
Unfair Trade Practices Act or the State’s statute that authorizes the commissioner to impose penalties and fines.
C.
Section 9.
A.

The authority to enforce compliance with this regulation is vested exclusively with the commissioner.
[Optional] Recordkeeping
Insurers, general agents, independent agencies and insurance producers shall maintain or be able to make
available to the commissioner records of the information collected from the consumer, disclosures made to
the consumer, including summaries of oral disclosures, and other information used in making the
recommendations that were the basis for insurance transactions for [insert number] years after the insurance
transaction is completed by the insurer. An insurer is permitted, but shall not be required, to maintain
documentation on behalf of an insurancea producer.

Drafting Note: States should review their current record retention laws and specify a time period that is consistent with those
laws. For some States this time period may be five (5) years.
B.

Records required to be maintained by this regulation may be maintained in paper, photographic, microprocess, magnetic, mechanical or electronic media or by any process that accurately reproduces the actual
document.

Drafting Note: This section may be unnecessary in States that have a comprehensive recordkeeping law or regulation.
Section 10.

Effective Date

The amendments to this regulation shall take effect [six (6)X] months after the date the regulation is adopted or on [insert date],
whichever is later.
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APPENDIX A
INSURANCE AGENT (PRODUCER) DISCLOSURE FOR ANNUITIES
Do Not Sign Unless You Have Read and Understand the Information in this Form
Date: ________________________
INSURANCE AGENT (PRODUCER) INFORMATION (“Me”, “I”, “My”)
First Name: _________________________________________ Last Name: _____________________________________
Business\Agency Name: ___________________________________ Website: ___________________________________
Business Mailing Address:_____________________________________________________________________________
Business Telephone Number: __________________________________________________________________________
Email Address:______________________________________________________________________________________
National Producer Number in [state]:_____________________________________________________________________
CUSTOMER INFORMATION (“You”, “Your”)
First Name: _______________________________________Last Name: ________________________________________
What Types of Products Can I Sell You?
I am licensed to sell annuities to you in accordance with state law. If I recommend that You buy an annuity, it means I believe
that it effectively meets Your financial situation, insurance needs, and financial objectives. Other financial products, such as
life insurance or stocks, bonds and mutual funds, also may meet Your needs.
I offer the following products:
Fixed or Fixed Indexed Annuities
Variable Annuities
Life Insurance
I need a separate license to provide advice about or to sell non-insurance financial products. I have checked below any noninsurance financial products that I am licensed and authorized to provide advice about or to sell.
Mutual Funds
Stocks/Bonds
Certificates of Deposits
Whose Annuities Can I Sell to You?
I am authorized to sell:
Annuities from Only One (1) Insurer

Annuities from Two or More Insurers

Annuities from Two or More Insurers
although I primarily sell annuities
from:_________________________
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How I’m Paid for My Work:
It’s important for You to understand how I’m paid for my work. Depending on the particular annuity You purchase, I may be
paid a commission or a fee. Commissions are generally paid to Me by the insurance company while fees are generally paid to
Me by the consumer. If You have questions about how I’m paid, please ask Me.
Depending on the particular annuity You buy, I will or may be paid cash compensation as follows:
Commission, which is usually paid by the insurance company or other sources. If other sources, describe:
__________________.
Fees (such as a fixed amount, an hourly rate, or a percentage of your payment), which are usually paid directly by the
customer.
Other (Describe):_______________________________________________________________________________.
If you have questions about the above compensation I will be paid for this transaction, please ask me.
I may also receive other indirect compensation resulting from this transaction (sometimes called “non-cash” compensation),
such as health or retirement benefits, office rent and support, or other incentives from the insurance company or other sources.
Drafting Note: This disclosure may be adapted to fit the particular business model of the producer. As an example, if the
producer only receives commission or only receives a fee from the consumer, the disclosure may be refined to fit that particular
situation. This form is intended to provide an example of how to communicate producer compensation, but compliance with
the regulation may also be achieved with more precise disclosure, including a written consulting, advising or financial planning
agreement.
Drafting Note: The acknowledgement and signature should be in immediate proximity to the disclosure language.
By signing below, you acknowledge that you have read and understand the information provided to you in this document.

_________________________________________________
Customer Signature
________________________________________________
Date

________________________________________________
Agent (Producer) Signature
________________________________________________
Date
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APPENDIX B
CONSUMER REFUSAL TO PROVIDE INFORMATION
Do Not Sign Unless You Have Read and Understand the Information in this Form
Why are you being given this form?
You’re buying a financial product – an annuity.
To recommend a product that effectively meets your needs, objectives and situation, the agent, broker, or company needs
information about you, your financial situation, insurance needs and financial objectives.
If you sign this form, it means you have not given the agent, broker, or company some or all the information needed to decide
if the annuity effectively meets your needs, objectives and situation. You may lose protections under the Insurance Code of
[this state] if you sign this form or provide inaccurate information.
Statement of Purchaser:
I REFUSE to provide this information at this time.
I have chosen to provide LIMITED information at this time.

__________________________________
Customer Signature

__________________________________
Date

© 2019 National Association of Insurance Commissioners
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APPENDIX C
Consumer Decision to Purchase an Annuity NOT Based on a Recommendation
Do Not Sign This Form Unless You Have Read and Understand It.
Why are you being given this form? You are buying a financial product – an annuity.
To recommend a product that effectively meets your needs, objectives and situation, the agent, broker, or company has the
responsibility to learn about you, your financial situation, insurance needs and financial objectives.
If you sign this form, it means you know that you’re buying an annuity that was not recommended.

Statement of Purchaser:
I understand that I am buying an annuity, but the agent, broker or company did not recommend that I buy it. If I buy it
without a recommendation, I understand I may lose protections under the Insurance Code of [this state].
________________________________________________
Customer Signature
________________________________________________
Date

________________________________________________
Agent/Producer Signature
________________________________________________
Date

G:\GOVTREL\DATA\Health and Life\Life\Annuity Suitability WG 2017\Drafts\Model #275-8 Draft.docx
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12.204: Denial, Revocation, Suspension, Cancellation and Withdrawal of Registration
(1) Dishonest and Unethical Practices in the Securities Business.
(a) Broker-dealers. Each broker-dealer shall observe high standards of commercial honor
and just and equitable principles of trade in the conduct of its business. Acts and
practices, including, but not limited to the following, are considered contrary to such
standards and constitute dishonest or unethical practices which are grounds for
imposition of an administrative fine, censure, denial, suspension or revocation of a
registration, or such other appropriate action:
…
4. Except as provided in 950 CMR 12.207, recommending to a customer an
investment strategy, the opening of or transferring of assets to any type of
account, or the purchase, sale or exchange of any security without reasonable
grounds to believe that such transaction or recommendation is suitable for the
customer based upon reasonable inquiry concerning the customer’s investment
objectives, financial situation and needs, and any other relevant information
known by the broker-dealer.
…
29. Failing to act in accordance with the duties and standards described in 950
CMR 12.207.
(b) Agents. Each agent shall observe high standards of commercial honor and just and
equitable principles of trade in the conduct of his or her business. Acts and practices,
including, but not limited to, the following, are considered contrary to such standards and
constitute dishonest or unethical practices in the securities industry and are thereby
grounds for imposition of an administrative fine, censure, denial, suspension or
revocation of a registration or such other action as is appropriate:
…
8. Engaging in conduct specified in 950 CMR 12.204(1)(a)1., 2., 3., 4., 5., 6., 10.,
11., 12., 13., 18., 19., 22., 23., 27., 28., or 29.
12.205: Investment Advisers and Federal Covered Advisers
…
(9) Fraudulent Practices/Dishonest or Unethical Practices.
…

(c) The following practices are a non-exclusive list of practices by an adviser which shall
be deemed “dishonest or unethical conduct or practices in the securities business” for
purposes of M.G.L. c. 110A, § 204(a)(2)(G):
1. Except as provided in 950 CMR 12.207, recommending to a client to whom
investment supervisory, management or consulting services are provided an
investment strategy, the opening of or transferring of assets to any type of
account, or the purchase, sale or exchange of any security without reasonable
grounds to believe that the recommendation is suitable for the client on the basis
of information furnished by the client after reasonable inquiry concerning the
client's overall portfolio, investment objectives, financial situation and needs,
investment experience and any other information known or acquired by the
adviser after reasonable examination of the client's records as may be provided to
the adviser.
950 CMR 12.207: Fiduciary Duty of Broker-Dealers, Agents, Investment Advisers, and
Investment Adviser Representatives
(1) The following practices are a non-exclusive list of practices by a broker-dealer, agent,
investment adviser, or investment adviser representative which shall be deemed “unethical or
dishonest conduct or practices” for purposes of M.G.L. c. 110A, § 204(a)(2)(G):
(a) Failing to act in accordance with a fiduciary duty to a customer or client when
providing investment advice or recommending an investment strategy, the opening of or
transferring of assets to any type of account, or the purchase, sale, or exchange of any
security, commodity, or insurance product.
(b) Failing to act in accordance with a fiduciary duty to a customer or client during any
period in which the broker-dealer, agent, investment adviser, or investment adviser
representative:
1. Has or exercises discretion in a customer’s or client’s account, unless the
discretion relates solely to the time and/or price for the execution of the order;
2. Has a contractual fiduciary duty;
3. Has a contractual obligation to monitor a customer’s or client’s account on a
regular or periodic basis;
4. Receives ongoing compensation or charges ongoing fees for advising a
customer or client, either directly or through publications or writings, as to value
of securities or as to the advisability of investing in, purchasing, or selling
securities, or providing the foregoing services as an integral component of other
financially related services; or

5. Engages in any act, practice, or course of business that results in a customer or
client having a reasonable expectation that the broker-dealer, agent, investment
adviser, or investment adviser representative will monitor the customer’s or
client’s account(s) or portfolio on a regular or periodic basis.
(c) The use of a title, purported credential, or professional designation containing any
variant of the terms “adviser,” “manager,” “consultant,” or “planner,” in conjunction with
any of the terms “financial,” “investment,” “wealth,” “portfolio,” or “retirement,” or any
terms of similar meaning or import, constitutes engaging in an act, practice, or course of
business that results or would result in a customer or client having a reasonable
expectation that the broker-dealer, agent, investment adviser, or investment adviser
representative will monitor the customer’s or client’s account(s) or portfolio on a regular
or periodic basis within the meaning of 950 CMR 12.207(1)(b)5., above.
(2) To meet the fiduciary duty, each broker-dealer, agent, investment adviser, or investment
adviser representative shall adhere to duties of utmost care and loyalty to the customer or client.
(a) The duty of care requires a broker-dealer, agent, investment adviser, or investment
adviser representative to use the care, skill, prudence, and diligence that a person acting
in a like capacity and familiar with such matters would use, taking into consideration all
of the relevant facts and circumstances. For purposes of this paragraph, a broker-dealer,
agent, investment adviser, or investment adviser representative shall make reasonable
inquiry, including:
1. The risks, costs, and conflicts of interest related to all recommendations made
and investment advice given;
2. The customer’s or client’s investment objectives, risk tolerance, financial
situation, and needs; and
3. Any other relevant information.
(b) The duty of loyalty requires a broker-dealer, agent, investment adviser, or investment
adviser representative to:
1. Disclose all material conflicts of interest;
2. Make all reasonably practicable efforts to avoid conflicts of interest, eliminate
conflicts that cannot be avoided, and mitigate conflicts that cannot be avoided or
eliminated; and
3. Make recommendations and provide investment advice without regard to the
financial or any other interest of any party other than the customer or client.
(c) Disclosing or mitigating conflicts alone does not meet or demonstrate the duty of
loyalty.

(d) It shall be presumed to constitute a breach of the duty of loyalty for a broker-dealer,
agent, investment adviser, or investment adviser representative to recommend any
investment strategy, the opening of or transferring of assets to a specific type of account,
or the purchase, sale, or exchange of any security, commodity, or insurance product, if
the recommendation is made in connection with any sales contest, implied or express
quota requirement, or other special incentive program.
(3) For purposes of 950 CMR 12.207, the terms “customer” and “client” shall include current
and prospective customers and clients, but shall not include:
(a) A bank, savings and loan association, insurance company, trust company, or
registered investment company;
(b) A broker-dealer registered with a state securities commission (or agency or office
performing like functions);
(c) An investment adviser registered with the SEC under Section 203 of the Investment
Advisers Act of 1940 or with a state securities commission (or agency or office
performing like functions); or
(d) Any other institutional buyer, as defined in 950 CMR 12.205(1)(a)6. and 950 CMR
14.401.
(4) Nothing in 950 CMR 12.207 shall be construed to apply to a person acting in the capacity of
a fiduciary to an employee benefit plan, its participants, or its beneficiaries, as those terms are
defined in the Employee Retirement Income Security Act (ERISA), 29 U.S.C. §§ 1001 et seq.
(5) Nothing in 950 CMR 12.207 shall be construed to establish any requirements for capital,
custody, margin, financial responsibility, making and keeping of records, bonding, or financial or
operational reporting for any broker-dealer or agent that differ from, or are in addition to, the
requirements established under 15 U.S.C. § 78o(i).

