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▪ Where We Are Now?

▪ Where Are We Headed?

▪ Discussion.

▪ Questions.



▪ The Fiduciary Definition.

▪ Applicable Law on Conduct Standards.

▪ Applicable Law on Conflicts of Interest.

▪ Conduct Standards on PTEs.

▪ Disclosures Under PTEs.

▪ Policies and Procedures Under PTEs.

▪ Other Considerations.



The DOL’s regulation defining fiduciary advice has a 5-part
test. The DOL has “re-interpreted” the “regular basis” part
as follows (from the Preamble to PTE 2020-02):

In circumstances in which the investment advice provider has 
been giving advice to the individual about investing in, 
purchasing or selling securities or other financial instruments 
through tax-advantaged retirement vehicles subject to Title I 
or the Code, the advice to roll assets out of a Title I Plan is part 
of an ongoing advice relationship that satisfies the regular 
basis prong.



The re-interpretation goes on:

Similarly, advice to roll assets out of a Title I Plan into an IRA 
where the investment advice provider has not previously 
provided advice but will be regularly giving advice regarding 
the IRA in the course of a more lengthy financial relationship 
would be the start of an advice relationship that satisfies the 
regular basis prong.

Note: Lawsuits regarding the DOL’s re-interpretation.



While the focus of the re-interpretation has been on the
“regular basis” prong, attention should also be paid to:

▪ “Rollover” includes, among other things, transfers of IRAs, 
which includes Individual Retirement Annuities.

▪ Ongoing advice to IRAs, e.g., variable annuities and fixed 
indexed annuities.

▪ Interpretation of “mutual understanding” and                   
“primary basis.”



Scenario:  Insurance-licensed producer Margaret Mayhem 
suggested her client move funds from an existing IRA funded 
with a variable annuity (sold by another advisor) to a new IRA 
funded with a fixed annuity.  Due to the simplistic nature of the 
underlying investment (fixed annuity), no ongoing monitoring 
is planned. 

Question:  Is Margaret’s recommendation subject to a 
fiduciary standard?  



Plan-to-IRA rollovers:

▪ ERISA’s fiduciary standard.

IRA-to-IRA transfers: 

▪ Broker-dealers: Reg BI.

▪ Investment advisers: SEC fiduciary 
standard.

▪ Insurance agents: State law.

PTEs 2020-02 and 84-24.



Plan-to-IRA rollovers:

▪ PTE 2020-02 for all investments, 
insurance and services.

▪ PTE 84-24 for life insurance                        
and annuities.

▪ Both subject to DOL and                                
IRS enforcement.

IRA-to-IRA transfers: 

▪ PTE 2020-02 for all investments, 
insurance and services.

▪ PTE 84-24 for life insurance                         
and annuities.

▪ Both subject to IRS enforcement.

PTEs 2020-02 and 84-24.



PTE 2020-02:

▪ Best interest standard of care 
(prudence and loyalty).

▪ Reasonable compensation/                     
best execution.

▪ No materially misleading statements.

PTE 84-24:

▪ No separate standard of care.

▪ Reasonable compensation.



PTE 2020-02:

▪ Fiduciary acknowledgment.

▪ Conflicts and services disclosures.

▪ Specific reasons for                             
rollover recommendations.

PTE 84-24:

▪ Compensation.

▪ Affiliations or limitations.

▪ Charges or adjustments.

▪ Client signature required.



Scenario:  Registered Representative Samuel Seller 

recommended that his client rollover his plan benefits to an IRA 

funded with ABC Life Insurance Company’s new variable 

annuity product.  Samuel will earn double points for conference 

qualification each time he sells the product before the end of 

the year. 

Question:  Is the short-term conference incentive a conflict of 

interest that is subject to disclosure?   



PTE 2020-02:

▪ Compliance with Impartial                  
Conduct Standards.

▪ Mitigation of conflicts.

▪ Specific reasons delivery.

PTE 84-24:

▪ None.



PTE 2020-02:

▪ Requirement for annual  
retrospective review and report.

PTE 84-24:

▪ None.



▪ Self-correction of compliance failures.

▪ Review and supervision.

▪ Role of the financial institution (i.e., the insurance company).



▪ A New Fiduciary Regulation.

▪ Updated Exemptions.

▪ Revised PTE 84-24.



DOL is not satisfied with its new guidance reinterpreting the 1975 regulation’s
five-part test. It is scheduled to propose a new regulation in December (but likely
later).

▪ What we know: “The amendment would take into account practices of investment 
advisers, and the expectations of plan officials and participants, and IRA owners who 
receive investment advice, as well as developments in the investment marketplace, 
including in the ways advisers are compensated that can subject advisers to harmful 
conflicts of interest.” - Spring 2022 Reg Agenda.

▪ Regulation of IRA/rollover advice remains a primary goal despite Fifth Circuit loss.

▪ Will proposal amend the 5-part test, or will it make wholesale revision based on an 
expectation of a “special relationship of trust and confidence?”



Either way, DOL must “thread the needle” on the Fifth Circuit Chamber decision:

“Expanding the scope of DOL regulation in vast and novel ways is valid only if it is 
authorized by ERISA Titles I and II…Only in DOL’s semantically created world do 
salespeople and insurance brokers have ‘authority’ or ‘responsibility’ to ‘render 
investment advice.’ The DOL interpretation, in sum, attempts to rewrite the law 
that is the sole source of its authority. This it cannot do… That DOL contradicts 
its own longstanding, contemporary interpretation of an ‘investment advice fiduciary’ 
and cannot point to a single contemporary source that interprets the term to include 
stockbrokers and insurance agents indicates that the Rule is far afield from its 
enabling legislation. DOL admits as much in conceding that the new Rule would 
‘sweep in some relationships’ that ‘the Department does not believe Congress 
intended to cover as fiduciary.’”



Context:  Lawsuits have been filed challenging the DOL’s re-

interpretation of the fiduciary advice definition.

Question:  What do you think the impact of those lawsuits will 

be?



Context:  The DOL is working on a new fiduciary regulation and 
prohibited transaction exemptions. 

Question: What do you think the new guidance will say about 
rollovers and transfers to annuities?



New rule to be accompanied by updated class exemptions, especially
PTE 84-24.

▪ What we know officially:

• “In conjunction with this rulemaking, EBSA also will evaluate available
prohibited transaction class exemptions and propose amendments or
new exemptions to ensure consistent protection of employee benefit
plan and IRA investors.” -Spring 2022 Reg Agenda.

▪ What we know unofficially:

• PTE 2020-02 will likely have additional conditions added.

• PTE 84-24 will be completely revised to achieve a “level playing field”
with PTE 2020-02.



New proposal will be as close to PTE 2020-02 as is possible given
regulatory differences in insurance market.

▪ Insurance groups appear to have convinced DOL that PTE 2020-02
cannot be used by independent producers because carriers lack
required control over producers under state law.

▪ Despite DOL’s allusions to intermediaries acting on behalf of carriers to
use PTE 2020-02, DOL appears unwilling to treat intermediaries as
financial institutions under 2020-02.

▪ DOL believes the NAIC Model Rule 275 does not provide real
protection, and thus intends to capture insurance recommendations
related to plans and IRAs.



▪ DOL likely will preserve PTE 84-24 as a separate exemption, but still
possible DOL could merge into PTE 2020-02 with new insurance
alternative compliance requirements.

▪ IRI led working group at DOL’s request to try to develop industry
consensus regarding a revised PTE 84-24 — DOL delayed rulemaking
before issues resolved. Key issues:

• Conflicts vs. commissions/incentives/compensation.

• Supervision — DOL’s alternative to co-fiduciary status.

• Allocation of compliance burden on producers/carriers.



DOL will make some key adjustments to the PTE 84-24 amendment in the
2016 rule package.

▪ Fifth Circuit found 2016’s revisions to PTE 84-24 to be arbitrary and capricious.

▪ Likely: impose Impartial Conduct Standards (DOL’s version of best interest),
expansive supervision requirements, extensive documentation and notice
requirements, conflict mitigation measures and reporting of violations to DOL.

▪ Unlikely: exclude fixed indexed annuities, require BICE-like contract.

▪ Unknown: will DOL more narrowly define commission, as in 2016’s revisions,
or broaden exemption to include all reasonable compensation, as PTE 2020-
02 does?



▪ What’s on Your Mind?
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